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 CAUSE NO. __________________ 
 
CBL & ASSOCIATES MANAGEMENT, §  IN THE DISTRICT COURT OF 
INC., AS MANAGING AGENT FOR §  
POM-COLLEGE STATION, LLC §  

Plaintiffs § 
 §  BRAZOS COUNTY, TEXAS 
V. § 

§ 
CITY OF COLLEGE STATION, TEXAS § 

Defendant §  ________ JUDICIAL DISTRICT 
 

  
  

PLAINTIFFS’ ORIGINAL PETITION & SUIT FOR DECLARATORY RELIEF 
  
 
 
TO THE HONORABLE JUDGE OF SAID COURT: 
 

COMES NOW, CBL & ASSOCIATES MANAGEMENT, INC., AS MANAGING AGENT 

FOR POM-COLLEGE STATION, LLC, (collectively, herein “PLAINTIFF”), who files this 

Original Petition and Suit for Declaratory Relief under Chapter 37 of Tex. Civ. P. & Rem 

Code, and will respectfully show the Court as follows: 

 DISCOVERY CONTROL PLAN 

1. Plaintiffs intend to conduct discovery in this matter under Level One (1), as defined 

in Rule 190.4 of the Texas Rules of Civil Procedure. 

 RULE 47 STATEMENT 

2. The damages sought by this suit are within the jurisdictional limits of this Court. 

Accordingly, Plaintiffs seeks non-monetary relief and monetary relief less than 

$250,000. 

PARTIES 

3. Plaintiff, POM-COLLEGE STATION, LLC, is a Texas limited liability company and is 

owner and landlord of the subject premises. CBL & ASSOCIATES MANAGEMENT, INC. 
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is the managing agent for the Plaintiff and is authorized to bring this suit on its 

behalf.   

4. Defendant, CITY OF COLLEGE STATION, TEXAS (“COCS”) is a city located in Brazos 

County, Texas and may be served with process through the City Secretary, Tanya 

D. Smith, for the City of College Station, Texas, at 1101 Texas Ave., College 

Station, Texas 77840, or wherever she may be found.  

 JURISDICTION AND VENUE 

5. The Court has jurisdiction over the parties because they are residents of this 

County and/or their principal place of business is in this County.  

6. The Court has subject matter jurisdiction over these claims against the City of 

College Station pursuant to Tex. Govt. Code §271.152 because the Texas 

Legislature expressly waived sovereign immunity for certain breach of contract 

claims, such as the claims raised by Plaintiff herein. Further, Defendant’s acts or 

omissions giving rise to Plaintiff’s claims in this case are “proprietary” functions 

designed to benefit only the citizens of the local community and therefore does not 

have sovereign immunity. Dilley v. City of Houston, 222 S.W.2d 992, 993 (Tex. 

1949); Wasson Interests, Ltd. v. City of Jacksonville, 489 S.W.3d 427 (Tex. 2016).  

7. The relief sought herein is within the jurisdictional limits of this court. 

8. Venue is mandatory in Brazos County, Texas pursuant to Tex. Civ. P. & Rem. 

Code §§15.002 and 15.0151. 

 

 

FACTUAL BACKGROUND 

9. Plaintiff is the owner and operator of Post Oak Mall located in College Station, 
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Texas (the “Mall”).  

10. On or about October 28, 2022, Defendant purchased the former Macy’s 

department store (the “Property”) located at the Mall. This transaction is referenced 

in that certain Special Warranty Deed from West Valley JMYL, LP, as Grantor, to 

Defendant, as Grantee, and recorded under Instrument Number 1487607 in the 

Official Records of Brazos County, Texas (the “Vesting Deed”). Exhibit A.   

11. Defendant purchased the Property subject to certain reservations and exceptions 

listed and identified on the face of the Vesting Deed. Id. Specifically, Permitted 

Exception number seven on Exhibit B to the Vesting Deed states that Defendant 

purchased the Property subject to the “terms, conditions, and stipulations as set 

forth in the Construction, Operation, and Reciprocal Easement Agreement 

(“COREA”)…” Id.  

12. The original COREA affecting the subject Property is dated November 28, 1980 

and is recorded in Volume 482, Page 447 of the Official Records of Brazos County, 

Texas. The original COREA was thereafter amended on the following dates:  

a. First Amendment to COREA, dated October 22, 1982, and recorded in 

Volume 542, Page 710 of the Official Records of Brazos County, Texas.  

b. Second Amendment to COREA, dated April 1, 1985, and recorded in 

Volume 782, Page 258 of the Official Records of Brazos County, Texas.  

13. Section 22.7 of the COREA states, in relevant part, that Defendant “shall pay as 

reimbursement to [Plaintiff] for each Party’s share of [Plaintiff’s] cost of operating 

and maintaining the Common Area the amount set forth in the Separate 

Agreement with said Party.”  
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14. There are two “Separate Agreements” that affect the subject Property and the 

parties that are relevant to this dispute, to wit: 

a. Supplemental Agreement, dated October 22, 1982 (see Exhibit B); and 

b. Second Supplemental Agreement, dated April 1, 1985 

15. Paragraph 8 of the 1982 Supplemental Agreement provides the method of 

calculating Defendant’s share of the Common Area costs that are to be reimbursed 

to Plaintiff. Exhibit B. Defendant’s share of the Common Area costs under this 

agreement is currently $3,451.51 per month. Through the end of September 2023, 

Defendant owes Plaintiff $41,726.81 for its share of Common Area costs that have 

accrued since Defendant’s purchase of the Property, which amount is past-due 

and owing. This amount will continue to accrue each month under the terms of the 

COREA and Supplemental Agreements. 

16. The entity from whom Defendant acquired the Property, and each of their 

predecessors, have paid these Common Area reimbursements costs, as required 

by the COREA and Supplemental Agreements, for decades without issue. 

However, since acquiring the Property, Defendant has now taken the position that, 

because it is a governmental entity who purchased the Property, that it cannot and 

will not comply with these contractual payment obligations to pay for the Common 

Area costs as required by Section 22.7 of the COREA and Paragraph 8 of the 

Supplemental Agreement.  

17. Defendant purchased the Property with full knowledge and disclosure of the terms, 

conditions, and obligations of the COREA and Supplemental Agreements affecting 

the Property. Defendant knowingly and voluntarily agreed to purchase the Property 

anyway.  
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18. Article 39 of the COREA provides that “the covenants, conditions, and agreements 

contained in [the COREA] shall bind and inure to the benefit of [Plaintiff] and 

[Defendant] and their respective heirs, successors, administrators, and assigns.” 

Similarly, Paragraph 21 of the Supplemental Agreement specifically states that its 

terms “shall bind and inure to the benefit of the parties hereto and their respective 

successors and assigns.” 

19. Plaintiffs have complied with all conditions precedent, and/or all conditions 

precedent have occurred, prior to filing this suit.  

 DECLARATORY RELIEF 

20. Plaintiffs incorporate all preceding paragraphs as if fully stated herein. 

21. There are clear disputes between these parties relating to the interpretation and 

enforceability of the COREA and Supplemental Agreements at issues. The 

COREA and the Supplemental Agreements are contracts. Plaintiff and Defendant 

are the only relevant parties to these contracts who would be affected by this 

request for declaratory relief. 

22. Despite purchasing the Property voluntarily and with actual knowledge of the terms 

and obligations in the COREA and Supplemental Agreements, including any 

amendments, Defendant now claims, after it purchased the Property, that it is 

constitutionally prohibited from complying with the contractual terms and 

obligations that run with the Property requiring Defendant to pay its share of the 

Common Area costs.  

23. Defendant attempts to rely on two constitutional provisions to justify its unilateral 

position that it does not have to comply with the contracts it voluntarily entered into 

as part of its purchase of the Property—Article III, Section 52 and Article II, Section 



 
Plaintiffs’ Original Petition & Suit for Declaratory Relief Page 6 

3 of the Texas Constitution. Neither of these two constitutional provisions apply in 

this situation. 

24. Article III, Section 52(a) provides, in relevant part: 

“…the Legislature shall have no power to authorize 
any….city…to lend its credit or to grant public money or 
thing of value in aid or, or to any individual, association, 
or corporation whatsoever, or to become a stockholder in 
such corporation, association, or company.” 

 
This provision has no applicability to the current situation as the Legislature is not 

seeking to authorize, direct, or compel the Defendant to do anything. The 

Defendant, in its sole discretion, knowingly and voluntarily decided to purchase the 

Property as a “proprietary function” presumably for the benefit of the citizens within 

the limits of College Station, Texas. This was an authorized act by Defendant and 

does not include any legislative authorization or approval for which this 

constitutional provision would apply. 

25. Next, Defendant cites to Article II, Section 3 of the Texas Constitution which 

provides, in relevant part: 

“No county, city, or other municipal corporation shall 
hereafter become a subscriber to the capital of any private 
corporation or association, or make any appropriation or 
donation to the same, or in anywise loan its credit; but this 
shall not be construed to in any way affect any 
obligation heretofore undertaken pursuant to law or to 
prevent a county, city, or other municipal corporation from 
investing its funds as authorized by law.” (Emphasis 
added) 

 
This provision similarly does not apply to this situation. Defendant had the full legal 

authority and appropriate authorization to purchase the Property. Defendant knew 

that the Property was subject to certain contractual terms, conditions, and 

obligations prior to agreeing to purchase the Property. Defendant’s obligations to 
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pay for common area maintenance and other charges affecting the Property does 

not violate this constitutional provision because Defendant is not making a 

gratuitious investment, donation on its own sought out knew what is was 

purchasing before it agreed to buy the Property had the legal authority to enter in 

this transaction and to spend city funds on its purchase. The City knew prior to 

purchasing the Property that the Property was subject to the terms of the COREA. 

The City knew that the terms of the COREA required it to join the Merchant’s 

Association and to pay certain charges for common area maintenance and the 

general upkeep, maintenance, and preservation of the Mall. 

26. Texas courts have held that the purpose of the two referenced constitutional 

provisions is to “prevent the gratuitous grant of [public] funds to any individual, 

corporation, or purpose whatsoever.” Bryd v. City of Dallas, 6 S.W.2d 738, 740 

(Tex. 1928); Texas Mun. League Intergovt’l Risk Pool v. Texas Workers’ Comp. 

Comm’n, 74 S.W.3d 377, 283 (Tex. 2002). These constitutional provisions do not 

prohibit payments made by cities, like Defendant, for services rendered wherein 

the city obtains a benefit for said services. Clearly the payments required by the 

COREA are not gratuitous in nature and the City is obtaining a clear benefit as a 

result of these payments. 

27. Given the above, pursuant to Chapter 37.004 of Tex. Civ. P. & Rem. Code, Plaintiff 

seeks to have the Court declare the rights, status, or legal relations of these parties 

as follows: 

a. Declare the covenants, conditions, and agreements contained in the 
COREA and Supplemental Agreements, including any amendments 
thereto, constitute valid and enforceable contracts that are binding upon the 
City; 
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b. Declare the City’s voluntary purchase of the Property was a “proprietary” 
function, as defined by law;  

c. Declare that Article III, Section 52 of the Texas Constitution does not 
prohibit Defendant’s compliance with the contractual terms and obligations 
contained in the COREA or Supplemental Agreements, as amended, in this 
circumstance; 

d. Declare that Article II, Section 3 of the Texas Constitution does not prohibit 
Defendant’s compliance with the contractual terms and obligations 
contained in the COREA or Supplemental Agreements, as amended, in this 
circumstance; and 

e. Declare that Defendant breached its contractual obligations by failing and 
refusing to pay the amounts required under the COREA and Supplemental 
Agreements, including any amendments thereto, when due. 

 ATTORNEY’S FEES 

28. Pursuant to Chapter 37 of Tex. Civ. P. & Rem. Code and the terms of COREA, as 

amended, Plaintiff respectfully requests that the Court award them their 

reasonable and necessary attorney’s fees in having to bring this action. The award 

of attorney’s fees in this instance is equitable and just because Defendant 

knowingly and voluntarily agreed to purchase the Property and it knew that the 

owner of the Property was subject to various contractual obligations, including the 

covenants, conditions, and agreements contained in the COREA and the 

Supplemental Agreements regarding the payment of Common Area costs. Despite 

this knowledge and intentional decision to purchase the Property, Defendant is 

now seeking to avoid responsibility and unilaterally invalidate contractual 

obligations based upon a very self-serving and misguided application of two 

constitutional provisions that do not apply in this case. As a result of Defendant’s 

position, Plaintiff is forced to bring this suit and incur attorney’s fees and costs so 

that the Defendant will comply with its contractual obligations that it knowingly and 

voluntarily agreed to perform when it purchased the Property.  
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PRAYER 

WHEREFORE, PREMISES CONSIDERED, and for the reasons set forth herein, 

Plaintiff respectfully prays that the Court issue citation for Defendant to appear and 

answer herein; that Plaintiff be granted the declaratory relief requested herein; that the 

Court enter judgment for all general and specific relief requested herein; that Plaintiff have 

and recover their reasonable and necessary attorney’s fees and costs of suit; and for all 

other and further relief, at law or in equity, to which Plaintiff may show itself entitled. 

Respectfully Submitted, 

RODGERS, MILLER, & RODRIGUEZ, P.C. 
  
 
       /s/ Nick Fusco 

By: ________________________________ 
NICK M. FUSCO 
State Bar No. 24093461 
E-Mail: fusco@rodgersmiller.com 
4444 Carter Creek Pkwy., Suite 208 
P.O. Box 4884 
Bryan, Texas 77802 
Tel:  979-260-9911 
Fax: 979-846-7083 

ATTORNEY FOR PLAINTIFFS’  
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