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PROPERTY PURCHASE AGREEMENT 

by and between 

COSTCO WHOLESALE CORPORATION, 
a Washington corporation, Purchaser, 

and 

CITY OF COLLEGE STATION, TEXAS, 
a Texas Home Rule City, Seller 

for property located at 
Southeast corner of Hwy 6 and Corporate Drive in College Station, Texas 

Dated: , 2021 
(for reference purposes only) 
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PROPERTY PURCHASE AGREEMENT 

THIS PROPERTY PURCHASE AGREEMENT (the "Agreement"), dated for reference 
purposes only as of the day of , 2021, is made by and between CITY 
OF COLLEGE STATION, TEXAS, a Texas Home Rule City ("Seller"), and COSTCO 
WHOLESALE CORPORATION, a Washington corporation ("Purchaser"). This Agreement 
shall become effective as of the Effective Date, as set forth in Section 17 hereof. 

RECITALS 

A. Seller is the owner of that certain parcel of unimproved land located in Subdistrict 
"A" of the Midtown Business Park development in College Station, Texas, containing 
approximately 18.670 acres, legally described on Exhibit A to be attached to this Agreement as 
soon as such legal description is established and shown on the sketch attached to this Agreement 
as Exhibit B (the "Property"). 

B. Contemporaneously herewith, Seller and Purchaser have entered into a Chapter 
380 Economic Development Agreement (the "380 Agreement") pursuant to which, among other 
things, Seller has agreed to sell the Property to Purchaser for the Purchase Price defined in 
Section 2.a below and upon the terms and conditions set forth in this Agreement. 

C. Purchaser intends to purchase from Seller, and Seller intends to sell to Purchaser, 
the Property. Purchaser shall be permitted to use the Property for any lawful use and initially 
intends to develop, construct and operate on the Property, in accordance with Purchaser's 
requirements, a wholesale and retail general merchandise facility, which facility also may 
include, without limitation, a pharmacy, liquor sales, photo processing, butcher, deli and bakery 
services, optometry services, a tire sales and installation center, a propane sales and fueling 
center, a vehicle fueling facility, a car wash, related office space, related parking and other 
improvements (collectively, the "ProJect"). 

C. All terms used in this Agreement with their initial letter capitalized shall have the 
meanings ascribed thereto on the page shown in the foregoing Index of Defined Terms. 

AGREEMENT 

To provide for the purchase and sale of the Property, for good and valuable consideration, 
the receipt and sufficiency of which are acknowledged, Purchaser and Seller agree as follows: 

1. PROPERTY TO BE CONVEYED; ACCESS. 

a. Purchase and Sale. Seller shall sell to Purchaser, and Purchaser shall 
purchase from Seller, upon the terms and conditions hereinafter set forth, the Property (including 
the rights described in Section l .b hereof). 
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b. Property Included. The Property shall include the real property described 
in Exhibit A and/or shown on Exhibit B and all rights, privileges, easements, tenements, 
hereditaments, improvements, licenses, appurtenances and other rights and benefits appurtenant 
to said real property, including, without limitation: (i) any land lying in the bed of any street, 
road, highway or avenue, open or proposed, in front of or adjoining all or any part of the real 
property; (ii) all strips, gores, easements, rights-of-way or other appurtenances used in 
connection with the beneficial use and enjoyment of the real property or in front of or adjoining 
all or any part of the Property; (iii) all shrubs, trees and plants thereon; (iv) all consents, 
authorizations, variances, waivers, licenses, permits and approvals from any federal, state, 
county, municipal or other governmental or quasi-governmental agency, department, board, 
commission, bureau or other entity or instrumentality with respect to the real prope1iy; (v) all of 
Seller's right, title and interest in and to all minerals, oil, gas and other hydrocarbon substances 
on and under the real property and all rights related thereto; (vi) all development rights, air 
rights, water, water rights, riparian rights and water stock relating to the real property; and (vii) 
all of Seller's right, title and interest in and to all roads and alleys adjoining or servicing the real 
prope1iy as owner of the Property and all right, title and interest, if any, of Seller in and to any 
award made or to be made in lieu thereof and in and to any award for damage to the real property 
by reason of any change of grade in any street, road, avenue, way or boulevard. 

c. Property Information. 

(i) If not already provided by Seller to Purchaser, within ten (10) days 
following the Effective Date, Seller shall deliver to Purchaser copies of the following materials 
(the "Property Information") which Seller or any affiliate of Seller has in its possession, or to 
which Seller or any affiliate of Seller has access through the exercise of commercially reasonable 
efforts: 

(A) Copies of any ex1stmg title policy/commitment and any 
ex1stmg survey in Seller's possession or control that relate to the Property, 
including complete and legible copies of all instruments referred to in the title 
policy or commitment as conditions or exceptions to the title of the Property; 

(B) Copies of the most recent tax bills for the Property; 

(C) All surveys, topographical surveys, environmental reports, 
engineering studies, soil-bearing test data, traffic studies and any similar reports 
and studies with respect to the Property; 

(D) All existing documents relating to the development rights 
pertaining to the Property, including, without limitation, zoning, site plan, 
concurrency and other developmental governmental permits and approvals; 
pending applications for approvals and permits and materials in support of any 
such applications; and developer agreements or other agreements with 
governmental entities; 
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(E) Any declarations of easements, covenants and restrictions 
and/or property owners' association documents which pertain to the Property and 
any drafts of any easements or declarations proposed to affect any portion of the 
Property; and 

(F) Such other items in Seller's possession or under Seller's 
control that Purchaser may reasonably request in connection with its inspection of 
the Property and determination of the feasibility of the Project. 

(ii) Upon Purchaser's receipt of any Property Information, Purchaser 
shall have the unrestricted right to use such information, including reports and studies, in 
connection with Purchaser's review of the Property and Purchaser's efforts to obtain its permits 
and approvals. Purchaser shall have the right to make copies of same at Purchaser's expense and 
to distribute the same to its attorneys and consultants. 

(iii) To the extent that any new or updated information pertaining to the 
Property is received by Seller or any of its agents or employees while this Agreement is in effect, 
Seller promptly shall deliver a true, correct and complete copy of such new and/or updated 
information to Purchaser. 

d. Access. 

(i) From and after the Effective Date, at any time prior to the Closing 
(the "Access Period"), provided that this Agreement has not been terminated pursuant to its 
terms, Purchaser, its agents and representatives shall be entitled to enter upon the Property for all 
lawful purposes, including, without limitation, to conduct such tests, inspections, examinations, 
surveys, analyses, investigations and inquiries with respect to the physical condition of the 
Property and the economic feasibility of the Project as Purchaser, in its sole and absolute 
discretion, deems necessary or desirable, including, without limitation, soil tests, borings and 
Hazardous Substance studies. Purchaser shall pay all costs incurred in making any inspections, 
tests, analyses and investigations of the Property. If Purchaser terminates this Agreement, 
Purchaser shall restore the Property to substantially the same condition as existed prior to 
Purchaser's entry onto the Property. 

(ii) During the Access Period, Seller shall furnish to Purchaser all 
information concerning the Property that Purchaser may reasonably request, including, without 
limitation, the Property Information as required by Section l .c hereof. Seller grants Purchaser 
free and complete access during normal business hours to all documentation, agreements and 
other information in the possession of Seller or any employee, agent or independent contractor of 
Seller pertaining to the ownership, use or operation of the Property; and Purchaser shall have the 
right to make copies of same at the expense of Purchaser. 

(iii) Purchaser shall indemnify Seller against and defend and hold 
Seller harmless from any liens, claims, losses or liabilities (collectively, "Costs") arising out of 
Purchaser exercising its right and privilege to go upon the Property; provided, however, that this 
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indemnity shall not apply to the extent such Costs arise in connection with Seller's negligence or 
willful misconduct. Notwithstanding the foregoing indemnity, Purchaser shall have no liability 
to Seller or to any other person or entity by reason of, nor shall Purchaser have any duty to 
indemnify, defend or hold any person or entity harmless from or against, any Costs, including, 
without limitation, any claim for diminution in value of the Property or for environmental 
remediation or clean-up costs, arising out of or in connection with the mere fact of having 
discovered and/or reported (as may be required by law) any adverse physical condition, title 
condition, environmental condition or other defect with respect to the Property and Purchaser 
shall not be deemed a generator or operator with respect to any environmental condition found or 
existing on the Property prior to Closing and Seller shall release Purchaser for any liability for 
the same, which Seller agrees to assume. Any claim for indemnification under this Section 1.d 
must be made within one (1) year after the date of Closing or termination of this Agreement. 

2. PURCHASE PRICE; EARNEST MONEY; ESCROW PROVISIONS; 1031 
EXCHANGE. 

a. Purchase Price. The purchase price for the Property shall be FOUR AND 
50/100 U.S. DOLLARS (US $4.50) per square foot of Net Acreage contained in the Property, 
subject to the adjustments and prorations as provided for herein (the "Purchase Price"). It is 
estimated that the Property contains approximately 813 ,282 gross square feet of land (assuming 
that all of the land will be usable) and that the purchase price shall be approximately THREE 
MILLION SIX HUNDRED FIFTY-NINE THOUSAND SEVEN HUNDRED SIXTY-NINE 
AND N0/100 U.S. DOLLARS (US $3,659,769.00). The term ("Net Acreage") means each 
usable square foot of the Property, net of any areas which are not available for Purchaser's 
exclusive use as building, fueling facility, parking lot and associated improvements, including 
(without limitation) lighting, drive aisles, cart corrals, curb, gutters, sidewalks, drainage, utilities, 
and required landscape areas pursuant to applicable laws, rules and regulations. The amount of 
square footage of Net Acreage contained in the Prope1iy and the total amount of the Purchase 
Price shall be determined by the Survey to be obtained pursuant to Section 3 hereof. The 
Purchase Price shall be payable at the Closing in immediately available funds. 

b. Earnest Money. Within five (5) business days following the Effective 
Date, the parties shall open an interest-bearing account with Seattle Commercial Services 
Division of first American Title Insurance Company (Attn: Rachel Norambuena; Facsimile No. 
866-495-0221, Email: rnoramhuena@firstam.com) ("Title Company") and Purchaser shall 
deposit therein FIFTY THOUSAND AND NO/I 00 U.S. DOLLARS (US $50,000.00) (the 
"Earnest Money"). All interest earned on the Earnest Money shall accrue to Purchaser and shall 
be disbursed as directed by Purchaser. If Purchaser terminates this Agreement in accordance 
with its terms, then the Earnest Money promptly shall be returned to Purchaser. If this 
transaction does not close for any reason other than default by Purchaser, Title Company shall, 
upon demand by Purchaser, promptly return the Earnest Money to Purchaser. 
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c. Escrow Provisions. 

(i) Escrow Agent. Seller and Purchaser each severally designate and 
appoint Title Company to act as escrow agent hereunder. Title Company, by executing this 
Agreement, accepts such appointment and acknowledges receipt of the Earnest Money and 
agrees to hold and apply the Earnest Money and accrued interest as provided in this Agreement; 
provided, however, that this Agreement (and any written amendment or modification of this 
Agreement otherwise signed by Seller and Purchaser unless this Section 2.c is amended or 
modified thereby) shall be binding upon Purchaser and Seller if Title Company fails to so 
execute this Agreement (or such written amendment or modification otherwise signed by Seller 
and Purchaser). The Earnest Money shall be paid to and shall be held in escrow by Title 
Company. Title Company shall deposit the Earnest Money in an interest-bearing account 
designated by Purchaser or shall invest the Earnest Money as otherwise directed by Purchaser. 
Purchaser shall deliver a W-9 Form to Title Company prior to or simultaneously with 
disbursement of any interest or earnings hereunder by Title Company. Purchaser and Seller shall 
each pay one-half of any fees and expenses charged or incurred by Title Company in its capacity 
as escrow agent hereunder. 

(ii) Disbursements. Title Company shall not disburse or otherwise 
take any action with respect to the Earnest Money or the accrued interest except (A) upon joint 
instructions from Seller and Purchaser, which Seller and Purchaser shall deliver as provided in 
this Agreement; (B) upon ten (10) days' written notice from Seller to Purchaser and to Title 
Company, so long as Title Company shall not have received any written objections from 
Purchaser to such disbursement within said ten (10) days after receipt by Purchaser of such 
notice; (C) upon ten (10) days' written notice from Purchaser to Seller and to Title Company, so 
long as Title Company shall not have received any written objections from Seller to such 
disbursement within said ten (10) days after receipt by Seller of such notice; or (D) upon notice 
from Purchaser that Purchaser has terminated this Agreement pursuant to its terms. 

(iii) Liability Limitation. Title Company shall have no liability to any 
party on account of its failure to disburse the Earnest Money when done in accordance with this 
Agreement, and, in the event of any dispute as to who is entitled to receive the Earnest Money, 
Title Company shall have the right to retain the Earnest Money and disburse it in accordance 
with the final order of a court of competent jurisdiction or to deposit the Earnest Money with 
said court pending a final decision of such controversy. Title Company shall not be liable for 
failure of the depository and shall only be otherwise liable in the event of its gross negligence or 
willful misconduct. 

d. Exchange of Properties. 

(i) Seller, at Purchaser's request, shall cooperate with Purchaser in 
structuring this transaction as a tax-deferred exchange pursuant to Section 1031 of the Internal 
Revenue Code of 1986, as amended. Accordingly, in such event: (A) Purchaser (or an affiliate 
of Purchaser to whom this Agreement may be assigned) may hereafter execute and enter into an 
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exchange agreement with a qualified intermediary ("Purchaser's Exchange Agreement"), 
and/or a trust agreement ("Purchaser's Trust Agreement"), which pertain to the disposition by 
Purchaser or such affiliate of Purchaser of certain property, and the acquisition by Purchaser or 
such affiliate of Purchaser of replacement or exchange property, in transactions that are intended 
to qualify as a tax deferred exchange of like-kind property under said Section 1031 of the 
Internal Revenue Code of 1986, as amended; (B) Purchaser or such affiliate of Purchaser may 
acquire the Property as replacement or exchange property under Purchaser's Exchange 
Agreement or Purchaser's Trust Agreement; and (C) in connection therewith, the right to this 
Agreement may be assigned to another entity, as exchangor, pursuant to an assignment 
agreement ("Purchaser's Exchange Assignment"). Seller and Purchaser shall cooperate with 
each other, or their affiliates, as shall be reasonably requested in consummating the acquisition of 
the Property in a manner that will qualify as such a tax deferred exchange of like-kind property, 
including, without limitation, execution of Purchaser's Exchange Assignment as and when 
requested and conveying the Property in accordance with the instructions set forth therein; 
provided, however, that Seller shall not be required to incur any additional cost or expense or 
assume or incur any liability or potential liability in connection therewith. 

(ii) Purchaser, at Seller's request, shall cooperate with Seller in 
structuring this transaction as a tax-deferred exchange pursuant to Section 1031 of the Internal 
Revenue Code of 1986, as amended. Accordingly, in such event: (A) Seller (or an affiliate of 
Seller to whom this Agreement may be assigned) may hereafter execute and enter into an 
exchange agreement ("Seller's Exchange Agreement") and/or a trust agreement ("Seller's 
Trust Agreement"), which pertain to the disposition by Seller or such affiliate of Seller of the 
Property, and the acquisition by Seller or such affiliate of Seller of replacement or exchange 
property, in transactions that will qualify as a tax deferred exchange of like-kind property under 
said Section 1031 of the Internal Revenue Code of 1986, as amended; (B) Seller or such affiliate 
of Seller may sell the Property under Seller's Exchange Agreement or Seller's Trust Agreement; 
and (C) in connection therewith, the right to this Agreement may be assigned to another entity, as 
exchangor, pursuant to an assignment agreement ("Seller's Exchange Assignment"). Seller and 
Purchaser shall cooperate with each other, or their affiliates, as shall be reasonably requested in 
consummating the acquisition of the Property in a manner that will qualify as such a tax deferred 
exchange of like-kind property, including, without limitation, execution of Seller's Exchange 
Assignment as and when requested and conveying the Property in accordance with the 
instructions set forth therein; provided, however, that Purchaser shall not be required to incur any 
additional cost or expense or assume or incur any liability or potential liability in connection 
therewith. 

e. Independent Consideration. Seller acknowledges that Purchaser will 
expend significant time and material sums of money in connection with negotiating and 
executing this Agreement, conducting its due diligence investigations, pursuing the Project 
Approvals and preparing for the Closing, all in reliance on Seller's obligations under this 
Agreement. Further, Seller acknowledges that Purchaser would not have entered into this 
Agreement without having the opportunity to perform such investigations and procure the 
Project Approvals and without having the right to terminate this Agreement in accordance with 
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the provisions of Section 4 of this Agreement. A portion of the Earnest Money in the amount of 
One Hundred and Noll 00 Dollars ($100.00) (the "Independent Consideration") shall be non
refundable to Purchaser as independent consideration for the rights and options granted to 
Purchaser hereunder, including without limitation, the right and option to terminate this 
Agreement as provided herein. The Independent Consideration shall be disbursed to Seller 
immediately following Purchaser's deposit thereof into escrow. In all instances under this 
Agreement in which Purchaser elects to terminate or is deemed to have terminated this 
Agreement and the Earnest Money is returned to Purchaser, Seller shall retain the Independent 
Consideration when the Earnest Money is returned to Purchaser. The Independent Consideration 
shall not be applicable towards the Purchase Price or treated as consideration given by Purchaser 
for any purpose other than as stated in this Section 2e. 

3. TITLE AND SURVEY. 

a. Title Commitment and Title Policy. Purchaser shall obtain, at Purchaser's 
expense, a current title commitment (the "Title Commitment") for the owner's policy of title 
insurance satisfying the conditions set forth in Section 8.g below (the "Title Policy"), to be issued 
by Title Company at its then current standard rates without any special premium, in an aggregate 
amount of not less than the Purchase Price, with copies of all exceptions and encumbrances to title 
shown therein, committing Title Company to issue such Title Policy to Purchaser. Purchaser 
shall deliver a copy of the Title Commitment to Seller. Purchaser's obligation to consummate the 
purchase and sale herein contemplated shall be subject to and conditional upon Purchaser's receipt 
at the Closing of the Title Policy, together with such endorsements thereto as Purchaser shall 
reasonably request (or of Title Company's irrevocable commitment to issue the Title Policy with 
such requested endorsements), subject only to those exceptions expressly approved in writing by 
Purchaser, if any, or otherwise expressly deemed to be approved by Purchaser hereunder, if any 
(collectively, the "Permitted Exceptions"). The Title Policy shall insure Purchaser that, upon 
consummation of the purchase and sale herein contemplated, Purchaser will be vested with good, 
fee simple, indefeasible and insurable title to the Property, subject only to the Permitted Exceptions, 
and Seller covenants to convey such title to Purchaser at the Closing. Seller agrees to furnish Title 
Company with such customary affidavits and indemnities as may be required by Title Company in 
order to issue the Title Policy as aforesaid, without any exception for untiled and unrecorded 
materialmen' s and mechanics' liens and parties in possession. 

b. Survey. Purchaser shall obtain, at Purchaser's expense, an American Land 
Title Association ("AL TA") survey of the Property, dated no earlier than thirty (30) days prior to 
the date of delivery to Purchaser (the "Survey"), certified to Purchaser and Title Company, 
prepared by a surveyor licensed in the state where the Property is located who is selected by 
Purchaser ("Surveyor"). Surveyor shall certify to Purchaser and Seller the total number of gross 
square feet in the Property and the total number of square feet of Net Acreage contained in the 
Property. The number of square feet of Net Acreage certified shall conclusively establish the 
basis for determining the Purchase Price absent a showing by either party of perceptible mistake 
or fraud on the part of Surveyor. Purchaser may, at Purchaser's expense, cause the Survey to be 
updated (the "Updated Survey") no earlier than thirty (30) days prior to the Closing, which 
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Updated Survey shall be in form and substance sufficient to permit Title Company to issue the 
Title Policy without boundary, encroachment or survey exceptions (except to the extent that the 
same have been approved by Purchaser as Permitted Exceptions), and to delete from the Title 
Policy the standard exceptions as to unrecorded easements, visible and apparent easements and 
other matters which would be disclosed by an inspection of the Property. 

c. Review of Title Commitment and Survey. Purchaser shall have until 5:00 
p.m. local time in the Governing Jurisdiction on the date which is twenty (20) days prior to the 
expiration of the Feasibility Period (the "Title Inspection Period") to review and comment on 
the exceptions and matters contained in or disclosed by the Title Commitment and Survey. 
Purchaser shall be entitled, in its sole and absolute discretion, to terminate this Agreement if 
Purchaser objects to any of the matters disclosed by the Title Commitment or Survey (each an 
"Objection" and collectively, the "Objections"). In addition, Purchaser shall be entitled, in its 
sole and absolute discretion, to condition its acquisition of the Property upon the release, 
discharge or removal of each Objection prior to the Closing Date, and the deletion of each 
Objection from the Title Policy to be issued at the Closing. Prior to the expiration of the Title 
Inspection Period, Purchaser shall provide written notice to Seller (the "Objection Notice") of 
each Objection which Purchaser requires to be released, discharged or removed prior to the 
Closing Date. Any matters revealed by the Title Commitment and/or Survey to which Purchaser 
does not object before the end of the Title Inspection Period shall be deemed to be Permitted 
Exceptions. Following Purchaser's initial title examination, Purchaser shall have until the Closing 
Date to reexamine title to the Property and to give Seller notice of any additional Objections (other 
than the Permitted Exceptions previously approved by Purchaser) disclosed by such reexamination 
and which were not filed and indexed of record as of the date of the initial examination or not 
otherwise reflected in the Title Commitment. In addition, Purchaser shall have the right to object, 
in the same manner set forth herein, to any matter shown on the Updated Survey not previously 
shown on the preliminary Survey or approved as a Permitted Exception by Purchaser. 

d. Seller's Right to Cure Title Objections. If Purchaser raises any Objections 
in accordance with the procedures of Section 3 .c of this Agreement, then Seller shall have ten 
(10) days after the receipt of the Objection Notice to give Purchaser written notice either that (i) 
Seller shall remove any Objections prior to the Closing at no cost to Purchaser, and Seller shall 
promptly provide Purchaser with evidence satisfactory to Purchaser of Seller's ability to so 
remove such Objections; or (ii) Seller elects not to cause such Objections to be removed. If 
Seller fails to respond to the Objection Notice, Seller shall he deemed to have agreed to cause all 
of the Objections set forth in the Objection Notice to be removed on or before the Closing Date. 
If Seller gives Purchaser notice under clause (ii), then Purchaser may either waive those 
Objections which Seller has elected not to remove, in which event the waived Objections shall be 
deemed to be Permitted Exceptions and this Agreement shall continue in full force and effect, or 
terminate this Agreement by notice delivered to Seller on or before the Closing Date. If, by the 
Closing Date, Purchaser fails to respond to Seller's election to proceed under clause (ii), then 
Purchaser shall be deemed to have terminated this Agreement. 
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e. Monetary Encumbrances. The phrase "Monetary Encumbrances" as 
used herein means encumbrances or defects to title which by their terms require the payment of 
money (in an ascertainable amount), whether in installments or at a fixed time or otherwise, 
including, without limitation, mortgages, deeds of trust, mechanic's or materialmen's liens, liens 
associated with public improvement districts and special assessments. Notwithstanding anything 
herein to the contrary, Seller shall not have the right under Section 3.d to elect not to cure any 
Monetary Encumbrances affecting title to the Property. Seller covenants to remove all Monetary 
Encumbrances prior to or at the Closing, whether or not Purchaser has identified the same as an 
Objection. 

f. Title Fees. In the event this Agreement is terminated pursuant to this 
Section 3 or any other provision of this Agreement other than by reason of a default by any party 
under this Agreement, any cancellation fee or other costs of Title Company shall be borne in 
equal shares by the parties. In the event this Agreement is terminated pursuant to this Section 3 
or any other provision of this Agreement by reason of a default by any party under this 
Agreement, any cancellation fee or other costs of Title Company shall be borne by the defaulting 
party. 

4. CONTINGENCIES. 

a. Satisfaction of Contingencies. Purchaser's obligation to purchase the 
Property is contingent upon the conditions set forth in this Section 4 being satisfied or waived, in 
either case in Purchaser's sole and absolute discretion, on or before the dates set forth herein. If 
Purchaser determines, in Purchaser's sole and absolute discretion, that any of the conditions set 
forth in this Section 4 will not be satisfied by the date provided herein for the satisfaction of such 
condition, Purchaser may terminate this Agreement on or prior to the applicable date by written 
notice to Seller and the Earnest Money promptly shall be returned to Purchaser. The conditions 
provided for in this Section 4 shall be deemed not to be satisfied unless Purchaser, by the date by 
which the particular condition is required to be satisfied, notifies Seller in writing that such 
condition has been satisfied or waived. In the event any condition is deemed not satisfied, this 
Agreement shall automatically terminate and the Earnest Money promptly shall be returned to 
Purchaser pursuant to the disbursement provisions set foiih in Section 2.c (ii) above. Upon the 
termination of this Agreement (either by reason of affirmative action by Purchaser or 
automatically), neither party shall have any further rights or obligations hereunder except for 
those which are expressly stated to survive the termination of this Agreement. 

b. Feasibility Period Contingencies. Purchaser shall have until 5:00 p.m. 
local time in the Governing Jurisdiction on the date which is ninety (90) days after the Effective 
Date (the "Feasibility Period") to determine, in Purchaser's sole and absolute discretion, that the 
following contingencies are satisfactory or, in Purchaser's sole and absolute discretion, to waive 
same: Purchaser shall have the right, in its sole and absolute discretion, to extend the Feasibility 
Period and Purchaser's related termination right for an additional thirty (30) days in the event 
Purchaser determines, in its sole and absolute discretion, that additional studies are required or 
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desirable or that additional time is necessary to satisfy or waive any of the contingencies to be 
satisfied or waived during the Feasibility Period. 

(i) Project Feasibility. During the Feasibility Period, Purchaser shall 
have the right to inspect the Property, evaluate the transaction which is the subject of this 
Agreement and terminate this Agreement for any reason or for no reason. Purchaser's right to 
inspect the Property and evaluate the transaction shall include, without limitation, the right to (A) 
conduct such soils, engineering, hazardous waste, geotechnical, wetlands and other studies in 
connection with the Property and Purchaser's proposed Project as Purchaser, in its sole and 
absolute discretion, deems necessary or desirable, and (B) determine in Purchaser's sole and 
absolute discretion, that, without limitation, the site plan, parking plan and access plan for the 
Property are acceptable, utilities of adequate capacity serve the Property, construction of the 
improvements contemplated by Purchaser will not require extraordinary, excessive or unusually 
costly design elements or construction techniques, drainage of both surface and subsurface water 
can be accomplished by ordinary construction techniques not involving unusual or excessive 
costs, the Property will satisfy Purchaser's financial and competitive objectives in the trade area, 
and the Property is economically and otherwise feasible for Purchaser's intended use. 

(ii) Environmental Compliance. In the event that Purchaser 
determines that the Property is impacted by Hazardous Substances at, on, in, under or adjacent to 
the Property, then, subject to Purchaser's right to terminate this Agreement at any time during 
the Feasibility Period, Seller shall be obligated to remove or otherwise remediate the same at its 
sole cost and expense in accordance with Environmental Laws and pursuant to a remediation 
plan and schedule approved by Purchaser and all applicable authorities. In the event that 
remediation shall be required, Seller agrees to proceed diligently and in good faith to obtain all 
applicable approvals and to promptly commence and thereafter complete all remediation in 
compliance with all Environmental Laws and the remediation plan and schedule approved by 
Purchaser. Purchaser may, in its sole election, extend the Closing under this Agreement to 
accommodate the approved remediation schedule. As soon as such remediation is completed, 
Seller shall provide Purchaser with evidence satisfactory to Purchaser (including, without 
limitation, closure documentation from applicable governmental authorities) that all of the 
Hazardous Substances have been removed, transported and stored or otherwise remediated in 
accordance with the approved remediation plan and all Environmental Laws. In the event that 
Seller shall elecl nol lo perform Lhe required remediation or shall fail to perform as required 
hereunder, Purchaser may either (A) terminate this Agreement, in which event the Earnest 
Money shall be returned to Purchaser and thereafter, neither party shall have any further rights or 
obligations hereunder except for those which are expressly stated to survive the termination of 
this Agreement, or (B) proceed to the Closing and receive a credit against the Purchase Price in 
an amount equal to the cost of the remediation, less any amount already expended by Seller for 
the remediation. 

(iii) Participation Agreement. As consideration for and a part of the 
transactions contemplated in this Agreement, by no later than the end of the Feasibility Period, 
Purchaser and Seller shall have agreed upon (and confirmed in writing) the form and substance 
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of an agreement (the "Infrastructure Participation Agreement") pertaining to construction of 
certain public storm water drainage facilities as more particularly described therein, other than 
the final exhibits and cost estimates, which will be agreed to by Purchaser and Seller prior to 
Closing. 

(iv) Shared Access Agreement. No later than the end of the Feasibility 
Period, Purchaser and Seller shall have agreed upon (and confirmed in writing) the form and 
substance of a shared access agreement (the "Shared Access Agreement") providing for the 
terms and conditions of the construction, maintenance and use of the shared drive depicted on 
Exhibit C, other than the final exhibits, which will be agreed to by Purchaser and Seller prior to 
Closing. 

(v) Declaration of Restrictive Covenants. No later than the end of the 
Feasibility Period, Purchaser and Seller shall have agreed upon (and confirmed in writing) the 
form and substance of the Declaration of Restrictive Covenants described in Section 5 below. 

c. Project Approvals. Purchaser (except as otherwise specifically 
provided herein) shall have until 5:00 p.m. local time in the Governing Jurisdiction on the date 
that is one hundred eighty (180) days after Purchaser's waiver of the Feasibility Period 
contingency (the "Approvals Period") to obtain issuance of all zoning approvals, public 
financing or incentive agreements/approvals (if any) that are required or desired by Purchaser, 
site plan approvals, subdivision approvals, environmental approvals, construction permits, 
signage pe1mits, use permits and any other governmental approvals and permits necessary for 
Purchaser to develop, construct and operate its Project on the Property (the "Project 
Approvals"), all of which shall be in final and unappealable form. Project Approvals will not 
include certificates of occupancy or other similar occupancy permits, which require completion 
of construction. Purchaser shall obtain the Project Approvals at its sole cost and expense and 
shall pay all fees relating thereto. If Purchaser has not obtained the Project Approvals by the end 
of the Approvals Period, then Purchaser shall have the right, on or before such date (or the 
extended deadline, if applicable), to extend the Approvals Period for up to two (2) additional 
periods of thirty (30) days each by notifying Seller in writing of Purchaser's desire to extend 
such date. If Purchaser has not obtained the Project Approvals by the expiration of the 
Approvals Period or, if at any time during the Approvals Period, Purchaser determines, in 
Purchaser's sole and absolute discretion, that it will not obtain Project Approvals satisfactory to 
Purchaser, then Purchaser may terminate this Agreement, in which event the Earnest Money and 
all accrued interest thereon shall be returned to Purchaser and, thereafter, this Agreement shall be 
of no further force or effect. 

(i) All conditions contained in the Project Approvals and all 
requirements for on-site and off-site improvements or services, in-lieu fees or payments, 
dedication or reservation requirements, water rights acquisition costs, local improvement district 
costs, connection charges, assessments, mitigation fees, impact fees, permit fees and any other 
similar requirements, fees or charges imposed on the Project by any governmental entity or 
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utility service provider in connection with the Project Approvals must be acceptable to Purchaser 
in its sole and absolute discretion to satisfy this contingency. 

(ii) For purposes of this Agreement, the Project Approvals shall not be 
deemed to have been "obtained" or "issued" until the period of time (if any) to contest or appeal 
any such issuance has passed without the filing of a contest or appeal or, if a contest or appeal 
has been filed, after the issuance of a final and non-appealable order, decision or judgment (a 
"Final Judgment") confirming the issuance of the relevant Project Approvals without 
modifications or conditions that are unacceptable to Purchaser. Purchaser shall have the right, 
but not the obligation, to extend the Approvals Period in increments of thirty (30) days each until 
the issuance of a Final Judgment in the event that there is an outstanding appeal, objection or 
challenge respecting one or more of the Project Approvals pending at the expiration of the initial 
Approvals Period, but in no event more than one (1) year beyond the initial Approvals Period set 
forth above in the first paragraph of this Section 4.c. All of the terms and conditions of this 
Agreement shall continue to apply during such extension of the Approvals Period. 

(iii) Seller agrees to cooperate, either directly or through its authorized 
agents, in all reasonable respects to facilitate the procurement of the Project Approvals, which 
cooperation shall include, but not be limited to, promptly (A) responding in writing to all 
reasonable inquiries, (B) executing all applications or submissions necessary to obtain the 
Project Approvals so long as the same are in accordance with the terms of this Agreement, and 
(C) upon prior notice by Purchaser, attending and actively participating in hearings, agency 
meetings or the like. 

(iv) Purchaser acknowledges that Seller is a municipality and political 
subdivision of the State of Texas with regulatory authority over land use and building 
applications, including subdivision, zoning, development and construction on real property 
within the city limits of the City of College Station, including the Property. Furthermore, Seller 
has regulatory authority and jurisdiction over municipal streets, public utility easement, and the 
Seller's utility systems. ANY PROVISION IN THIS AGREEMENT TO THE CONTRARY 
NOTWITHSTANDING, SELLER IS NOT OBLIGATED BY VIRTUE OF THIS 
AGREEMENT TO APPROVE ANY APPLICATION OR REQUEST FOR GOVERNMENT AL 
APPROVALS WHICH PURCHASER MAY SUBMIT, AND CERTIFIES AND 
ACKNOWLEDGES TIIAT SELLER HAS NOT MADE ANY REPRESENTATIONS TO OR 
AGREEMENTS WITH PlJRCHASER THAT SELLER WILL GRANT ANY 
GOVERNMENTAL APPROVALS SUBMITTED BY BUYER 

5. DECLARATION OF RESTRICTIVE COVENANTS. 

a. Declaration of Restrictive Covenants. 

(i) Seller acknowledges that a primary inducement to Purchaser for its 
execution and delivery of this Agreement is Seller's obligation to enter into the restrictive 
covenants set forth in Exhibit E to this Agreement. Accordingly, at the Closing, Seller covenants 
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to execute and deliver to Purchaser a document, in recordable form, setting forth the restrictive 
covenants in Purchaser's favor set forth in Exhibit E (the "Declaration of Restrictive 
Covenants") which shall be recorded at Closing against the Restricted Property (as defined in 
Exhibit E) owned by Seller or any of the other Seller Entities (as defined in Exhibit E) as of the 
Effective Date and as of the Closing Date. At Closing, Seller shall cause the holder(s) of all 
deeds of trust, mortgages and similar instruments and, to the degree allowed by applicable law, 
assessments and other liens encumbering the Restricted Property to subordinate the same to the 
rights of Purchaser under the Declaration of Restrictive Covenants. 

(ii) Within ten (10) days after the Effective Date, Seller shall provide 
Purchaser with a list of the Restricted Property currently owned by Seller or any of the other 
Seller Entities. Seller further agrees to notify Purchaser in writing of any Restricted Property 
acquired by Seller or any of the other Seller Entities (as defined in Exhibit E) prior to Closing. 
After Closing, Seller shall notify Purchaser prior to acquiring any additional Restricted Property 
("Future Restricted Property") and shall record the Declaration of Restrictive Covenants 
against such Future Restricted Property at the time of the acquisition of such Future Restricted 
Property by Seller or other Seller Entity. Seller shall cause the holder(s) of all deeds of trust, 
mortgages and similar instruments and, to the degree allowed by applicable law, assessments and 
other liens encumbering the Restricted Property and any Future Restricted Prope1iy to 
subordinate the same to the rights of Purchaser under the Declaration of Restrictive Covenants at 
Closing, with respect to the Restricted Property, and, at the closing of the acquisition of any 
Future Restricted Property. 

6. REPRESENTATIONS, WARRANTIES AND COVENANTS. 

a. Seller's Representations, Warranties and Covenants. Seller represents, 
warrants and covenants to Purchaser: 

(i) Power and Authority. Seller is duly formed and validly existing 
Home Rule City under the laws of the State of Texas. Seller has the authority and power, and 
has taken all necessary actions, to enter into this Agreement and to consummate the transaction 
provided for herein. This Agreement and all other documents executed and delivered by Seller 
constitute legal, valid, binding and enforceable obligations of Seller, and there are no claims or 
defenses, personal or othenvise, or offsets whatsoever to the enforceahility or validity of this 
Agreement. The person executing this Agreement on behalf of Seller has been duly authorized 
to do so. 

(ii) No Violations or Actions. The execution, delivery and 
performance by Seller of its obligations under this Agreement will not conflict with or result in a 
breach of any law, governmental rule, regulation, judgment, decree or order by which Seller or 
the Property is bound, or any contract to which Seller is a party or by which Seller or the 
Property is bound or, if Seller is not an individual, Seller's articles of organization, declaration of 
trust, certificate of incorporation, bylaws, partnership agreement or other organizational 
documents, as the case may be. There is no action, suit, proceeding or investigation pending, or 
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to Seller's knowledge threatened, before any agency, court or other governmental authority 
which relates to the Prope1iy or the use thereof. 

(iii) Condemnation; Moratorium. There are no condemnation or 
eminent domain proceedings pending, or to Seller's knowledge threatened or contemplated, 
against the Property or any part thereof, and Seller has not received any notice, oral or written, of 
the desire of any public authority or other entity to take or use the Property or any part thereof. 
Seller shall give Purchaser prompt written notice of any actual, or if known to Seller any 
threatened or contemplated, condemnation or eminent domain proceeding against any part of the 
Property. No moratorium, statute, order, regulation, ordinance, legislation, judgment, ruling or 
decree of any court or governmental agency has been enacted, adopted, issued, entered or is 
pending or in effect that could materially and adversely affect the Property and/or Purchaser's 
ability to develop, open and operate the Project. 

(iv) Compliance. The Property complies with all applicable 
governmental requirements in respect of the use, occupation and construction thereof, including, 
without limitation, environmental, zoning, platting and other land use requirements, and Seller 
has received no notice of and has no knowledge of any violations or investigations relating 
thereto. Any violations thereof that occur before the Closing relating to Seller's ownership of the 
Property and not Purchaser's actions or omissions to act during the Access Period, whether now 
noted or issued, shall be complied with by Seller, so that the Property shall be conveyed free of 
the same at the Closing. There is no default or breach by Seller under any covenant, condition, 
restriction, right-of-way or easement which may affect the Property or any portion thereof. 

(v) Zoning and Use. No part of the Property is subject to any building 
or use restriction which will restrict or prevent the contemplated use of the Property for the 
Project. The Property is currently zoned General Commercial. The Property is not located in 
any conservation or historic district. No buildings or other improvements of any kind encroach 
on the Property. 

(vi) Utilities. Gas, electric power, sanitary and storm sewer, telephone 
and water service and facilities and all other utilities necessary for Purchaser's intended 
development, use and operation of the Property are, or by the Closing will be, available to and 
servicing the Property in quantities satisfactory to service the Property for the intended use. 
Purchaser may connect with all such utilities by the payment of normal tap-on or connection 
fees. No condition exists which would result in discontinuation of necessary sewer, water, 
electric, gas, telephone or other utilities. 

(vii) Work. No work has been performed or is in progress at, and no 
materials have been furnished to, the Property which have not been paid for or will not be paid 
for in full by Seller prior to the Closing Date. 
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(viii) Assessments. No special or general assessments have been levied, 
other than as shown in the Title Commitment, or to Seller's knowledge are threatened, against all 
or any part of the Property. 

(ix) Access and Street Dedication. The streets, roads, highways and 
avenues in front of or adjoining any part of the Property have been dedicated to and accepted by 
the proper governmental authority and such governmental authority has the responsibility to 
maintain such streets, roads, highways or avenues. The right of ingress and egress from the 
public roadways to and from the Property is not restricted or limited in any manner. No 
condition exists which would result in the termination or impairment of access to the Property. 

(x) Leases; Contracts; Agreements; Obligations. There are no leases 
affecting any part of the Property. There are no management agreements, service contracts or 
other agreements affecting the Property or the operation or maintenance thereof which will be 
binding upon Purchaser after the Closing. There are no other obligations in connection with the 
Property, including, without limitation, easements, declarations, use restrictions or other similar 
agreements, which will be binding upon Purchaser after the Closing, except for those matters 
which have been approved by Purchaser as Permitted Exceptions. 

(xi) Hazardous Substances. 

(A) Attached to this Agreement as Exhibit D is a list of all 
reports, correspondence or tests prepared for Seller or in Seller's possession or 
control with respect to the compliance of the Property with the Environmental 
Laws or the presence or use of Hazardous Substances on the Property. All such 
reports, correspondence and tests listed on Exhibit D have been provided to 
Purchaser for Purchaser's review. 

(B) Except as disclosed m the reports listed on Exhibit D, 
Seller warrants and represents that: 
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(I) the Property does not contain, and has not 
contained, any Hazardous Substance; 

(II) neither Seller nor, to Seller's knowledge, 
any prior owner, user or occupant of the Property, has wmlucted 
or authorized the generation, transportation, storage, treatment or 
disposal at or near or from the Property of any Hazardous 
Substance; 

(III) there is no pending, or to Seller's knowledge 
threatened, litigation or proceeding before any court or any 
governmental or administrative agency in which any person or 
entity alleges the presence, release, threat of release, placement on, 
in or from the Property or any adjacent property, or the generation, 
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transportation, storage, treatment or disposal at the Property or any 
adjacent property of any Hazardous Substance; 

(IV) Seller has not received any notice of, and 
has no actual or constructive knowledge that, any governmental 
authority or employee or agent thereof is investigating, has 
determined or threatens to determine the presence of, release or 
threat of release or placement on, in or from the Property or any 
adjacent property, or the generation, transportation, storage, 
treatment or disposal at the Property or any adjacent property, of 
any Hazardous Substance; 

(V) there are no actions, communications or 
agreements with any governmental authority or agency (federal, 
state or local) or any private entity, including, without limitation, 
any prior owners of the Property, relating in any way to the 
remediation, presence, release, threat of release or placement on, in 
or from the Property or any adjacent property, or the generation, 
transportation, storage, treatment or disposal at the Property or any 
adjacent prope1iy, of any Hazardous Substance; 

(VI) Seller has owned and operated the Property 
in compliance with all Environmental Laws, has obtained all 
necessary permits under the Environmental Laws for Seller's 
operations on the Property and has not has incurred any liability 
under any Environmental Laws with respect to the Prope1iy; and 

(VII) there are no underground storage tanks 
located on the Property and no underground storage tanks have 
been removed from the Property. 

(C) Definitions. For purposes of this Agreement, the 
following terms shall have the following meanings: 
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(I) "Environmental Laws" means all federal, 
state and local environmental, hazardous waste or substance, health 
and/or safety laws, rules, statutes, directives, binding written 
interpretations, binding written policies, ordinances and regulations 
or common law doctrines issued by any governmental authorities 
and in effect as of the Effective Date with respect to or which 
otherwise pertain to or affect the Property or any portion thereof, 
the use, ownership, occupancy or operation of the Prope1iy or any 
portion thereof, as same have been amended, modified or 
supplemented from time to time prior to the date of the Closing, 
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including, without limitation, the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 (42 U.S.C. § 
9601 et seq.), the Hazardous Substances Transportation Act ( 49 
U.S.C. § 1802 et seq.), the Resource Conservation and Recovery 
Act (42 U.S.C. § 6901 et seq.), as amended by the Hazardous and 
Solid Wastes Amendments of 1984, the Water Pollution Control 
Act (33 U.S.C. § 1251 et seq.), the Safe Drinking Water Act (42 
U.S.C. § 300f et seq.), the Clean Air Act (42 U.S.C. § 7401 et 
seq.), the Solid Waste Disposal Act (42 U.S.C. § 6901 et seq.), the 
Toxic Substances Control Act (15 U.S.C. § 2601 et seq.), the 
Emergency Planning and Community Right-to-Know Act of 1986 
(42 U.S.C. § 11001 et seq.), the Radon and Indoor Air Quality 
Research Act (42 U.S.C. § 7401 note, et seq.), the Superfund 
Amendment Reauthorization Act of 1986 (42 U.S.C. § 9601 et 
seq.), the National Environmental Policy Act (42 U.S.C. § 4321 et 
seq.), the Clean Water Act (33 U.S.C. § 1321 et seq.), and the 
Occupational Safety and Health Act (29 U.S.C. § 651 et seq.), 
comparable state and local laws, and any and all rules and 
regulations which have become effective prior to the date of the 
Closing under any and all of the aforementioned laws. 

(II) "Hazardous Substances" means all (1) urea 
formaldehyde foam insulation and transformers or other equipment 
that contains dielectric fluid containing polychlorinated biphenyls, 
(2) any solid, liquid, gaseous or thermal contaminant, including, 
without limitation, smoke, vapor, soot, fumes, acids, alkalis, 
chemicals, waste, petroleum products or byproducts or fractions 
thereof, asbestos, asbestos containing materials, radioactive 
materials, PCBs, phosphates, lead or other heavy metals, chlorine, 
mold, radon gas and any indoor air contaminant, (3) any solid or 
liquid wastes (including hazardous wastes), hazardous air 
pollutants, hazardous substances, hazardous chemical substances 
and mixtures, toxic substances, pollutants and contaminants, as 
such terms are defined in any Environmenlal Law, and ( 4) any 
other chemical, material or substance, the use or presence of 
which, or exposure to the use or presence of which, is prohibited, 
limited or regulated by any Environmental Laws. 

(xii) Soil Conditions; Flood and Mud Slide Hazard; Wetlands. There is 
not any soils condition adversely affecting the Property. The Property is not in an area identified 
by any agency or department of the federal, state or local government as having specific flood or 
mud-slide hazards, or as containing wetlands, endangered species or any other protected 
environmental condition which may impair or otherwise adversely affect the development of the 
Property and Seller does not know of any state of facts which could cause any portion of the 
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Property to be designated as containing any such wetlands, endangered species or other protected 
environmental condition. 

(xiii) Foreign Person or Entity. Seller is not a foreign person, 
nonresident alien, foreign corporation, foreign partnership, foreign trust or foreign estate, as 
those terms are defined in the Internal Revenue Code and the Income Tax Regulations 
promulgated thereunder. 

(xiv) Bankruptcy Matters. Seller has not made a general assignment for 
the benefit of creditors, filed any voluntary petition in bankruptcy or suffered the filing of an 
involuntary petition by its creditors, suffered the appointment of a receiver to take possession of 
substantially all of its assets, suffered the attachment or other judicial seizure of substantially all 
of its assets, admitted its inability to pay its debts as they come due or made an offer of 
settlement, extension or compromise to its creditors generally. 

(xv) Indefeasible Title. Seller has, as of the Effective Date, good and 
indefeasible title to the Property. Without in any way limiting the generality of the foregoing 
representation, Seller further represents and warrants to Purchaser that (A) no understanding, 
agreement (either express or implied) or reasonable expectancy of agreement with respect to 
sale, lease or other transfer of the Property exists between Seller and any third party, and 
(B) Seller is in no way restricted from negotiating and entering into this Agreement with 
Purchaser and selling the Property to Purchaser. 

(xvi) Terrorism Laws. Seller is not, and shall not become, a person or 
entity with whom Purchaser is restricted from doing business under, without limitation, 
Executive Order No. 13224 (Blocking Property and Prohibiting Transactions With Persons Who 
Commit, Threaten to Commit, or Support Terrorism), the list of Specially Designated and 
Blocked Persons promulgated by the Department of Treasury Office of Foreign Assets Control 
or any other similar laws, orders, regulations or other directives (collectively, the "Terrorism 
Laws"). 

(xvii) Misrepresentation and Adverse Facts. Seller has made no untrue 
statements or representations in connection with this Agreement, and all items delivered to 
Purchaser on or hefore the Closing are true, correct and complete copies of what they purport to 
be. Said items have not been amended or modified, other than as also delivered to Purchaser, 
and no items that should have been set forth as exhibits thereto or delivered to Purchaser on or 
before the Closing have not been so set forth or delivered. Seller has not failed to state or 
disclose any material fact in connection with the transaction contemplated by this Agreement. 
Seller knows of no fact, nor has Seller failed to disclose any fact, which would prevent Purchaser 
from using and operating the Property after the Closing in the manner in which it is intended to 
be operated by Purchaser. 

b. Purchaser's Representations, Warranties and Covenants. Purchaser 
represents, warrants and covenants to Seller: 
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(i) Power and Authority. Purchaser is a corporation in good standing, 
duly fonned and validly existing under the laws of the State of Washington. Purchaser has the 
authority and power to enter into this Agreement and to consummate the transaction provided for 
herein. This Agreement and all other documents executed and delivered by Purchaser constitute 
legal, valid, binding and enforceable obligations of Purchaser, and there are no claims or 
defenses, personal or otherwise, or offsets whatsoever to the enforceability or validity of this 
Agreement. The person executing this Agreement on behalf of Purchaser has been duly 
authorized to do so. 

(ii) No Violations or Actions. The execution, delivery and 
performance by Purchaser of its obligations under this Agreement will not conflict with or result 
in a breach of any law, governmental rule, regulation, judgment, decree or order by which 
Purchaser is bound, or any contract to which Purchaser is a party or by which Purchaser is 
bound, or Purchaser's certificate of incorporation or bylaws. 

i) Terrorism Laws. Purchaser is not, and shall not become, a person 
or entity with whom Seller is restricted from doing business under any of the Terrorism Laws. 

c. Survival. All of the representations, warranties and covenants of Seller 
and Purchaser contained in this Agreement shall be true and correct as of the Effective Date and 
shall, as a condition to Closing, be true and correct in all material respects as of the Closing Date. 
The parties' rights to enforce such representations, warranties and covenants shall survive the 
Closing and such rights to enforce shall not be merged into any documents delivered at the 
Closing. It is expressly agreed and understood that no examination or investigation of the 
Property by or on behalf of Purchaser prior to the Closing shall in any way modify, affect or 
diminish Seller's obligations under Seller's representations, warranties, covenants and 
agreements contained in this Agreement. 

7. SELLER'S OBLIGATIONS PENDING CLOSING. 

From and after the Effective Date until the Closing or termination of this Agreement as 
herein provided, Seller covenants to perform in accordance with the following obligations: 

a. Sell or Encumber Property. Seller shall not sell, assign or convey any 
right, title or interest whatever in or to the Property to any third party or creale or permil lu exist 
any lien, encumbrance or charge on the Property which will not be paid in full at the Closing. To 
the extent that any easements or declarations are proposed that will affect the Property, Seller 
shall neither execute said easements and declarations, nor suffer the execution of same by or on 
behalf of Seller, without Purchaser's prior written consent, which consent may be withheld by 
Purchaser in its sole discretion. 

b. Representations and Warranties. Seller shall not take any action, or omit 
to take any action, which action or omission would have the effect of violating or rendering 
untrue any representation, warranty, covenant or agreement contained herein. Seller shall give 

19 

501724.000103 24038195.5 



Purchaser prompt written notice of any change in any of Seller's representations or warranties set 
forth in Section 6. 

c. Existing Financing. Seller shall continue to make all payments required 
under the terms of any existing financing on the Property and shall not suffer or permit a default 
to arise thereunder. 

d. Payments. Seller shall make any and all payments due and owing with 
respect to the Property, including, without limitation, real estate taxes, assessments, charges, 
fees, levies and impositions, insurance premiums, service contracts, management fees and 
payments for materials and materialmen, prior to the due date for such payment and will, upon 
Purchaser's request, deliver to Purchaser evidence reasonably satisfactory to Purchaser of 
payment thereof. 

e. No Change in Physical Condition. Seller will keep and maintain the 
Property in good order and condition and will not permit any waste with respect thereto. Seller 
will not make any change to the physical condition of the Property except as contemplated by 
this Agreement or as otherwise approved by Purchaser. 

f. Governmental Orders; Compliance with Laws. Seller shall not violate any 
lawful order or directive of a governmental agency with respect to the Property and shall at all 
times comply with all laws applicable to the Property. Seller shall promptly, and in any event 
prior to Closing, correct any violation of which Seller becomes aware. 

g. Legally Subdivided Lot; Separate Tax Parcel. Prior to the Closing, Seller, 
shall assist Purchaser in Purchaser subdividing the Property at Purchaser's sole cost and expense 
and upon Purchaser making proper application for same. This includes Seller taking any action 
required to confirm that the Property is, or to cause the Property to be, established as a legally 
subdivided lot and as a separate tax parcel, subject to Purchaser's review and approval of the 
configuration and any conditions, restrictions or easements granted or imposed in connection 
therewith. 

h. Memorandum of Agreement. Purchaser may record a memorandum of 
this Agreement which Seller shall execute if Purchaser so requests. 

i. Sign. Seller shall, upon request by Purchaser, permit Purchaser, at 
Purchaser's sole cost and expense, to erect a sign on the Property advertising the proposed 
development of the Project. 

J. No Bribery. Seller acknowledges that Purchaser's Code of Ethics 
prohibits Purchaser's employees from giving or receiving, or offering to give or receive, 
gratuities, kickbacks, or bribes of any kind or amount, whether legal or illegal, whether involving 
public or private parties, in connection with Purchaser's business. Seller agrees that it shall not 
give or receive, or offer to give or receive, any gratuities, kickbacks, or bribes of any kind or 

20 

501724.0001()3 24038195.5 



amount, whether legal or illegal, whether involving public or private parties, in connection with 
the transaction contemplated by this Agreement. 

k. Exclusive Agreement. So long as this Agreement remains in full force 
and effect, Seller shall not negotiate with third paiiies for the transfer of any interest in the 
Property, whether as a back-up offer or otherwise. 

1. Notice of Title. Purchaser has been and is hereby advised that Purchaser 
should have the abstract covering the Prope1iy examined by an attorney of Purchaser's selection 
or that Purchaser should be furnished with a policy of title insurance. By Purchaser's execution 
of this Agreement, Purchaser acknowledges that Purchaser has been so advised in compliance 
with The Texas Real Estate License Act. 

8. CONDITIONS TO CLOSING. 

The obligation of Purchaser to close the transaction set forth in this Agreement is subject 
to the fulfillment of the following conditions on or prior to the Closing Date, each of which shall 
continue as a condition until the Closing unless waived by Purchaser. Purchaser may, in 
Purchaser's sole and absolute discretion, terminate this Agreement at any time by written notice 
to Seller if Purchaser determines that any of the conditions set forth in this Section 8 will not be 
satisfied by the Closing Date. In the event of such termination, the Earnest Money and accrued 
interest promptly shall be returned to Purchaser and, thereafter, neither paiiy shall have any 
further rights or obligations hereunder except for those which are expressly stated to survive the 
termination of this Agreement. 

a. Approval by Purchaser. Purchaser shall have received and approved all 
items and documentation provided in this Agreement to be delivered to Purchaser. 

b. Representations and Warranties. The representations and warranties of 
Seller contained in this Agreement shall be true and correct in all material respects as of the 
Closing. 

c. Performance by Seller. Seller shall have performed all agreements, 
undertakings and obligations and complied with all conditions required by this Agreement to be 
performed and/or complied with by Seller. 

d. No Change to Property. As of the date of the Closing there shall have 
been no material adverse change in the condition of the Property or in Purchaser's ability to 
develop, construct, open and operate the Project in accordance with Purchaser's schedule. 

e. Contingencies Satisfied. The contingencies set forth in Sections 3 and ± 
shall have been fulfilled or waived on or before the dates provided for in Sections 3 and ±; as 
applicable. 
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f. Absence of Moratorium. No litigation, referendum, moratorium, statute, 
order, regulation, ordinance, legislation, judgment, ruling or decree shall have been enacted, 
adopted, issued or entered, or shall be pending or in effect, that could adversely affect the 
Property, the Project Approvals or Purchaser's ability to develop, construct, open and operate its 
Project in accordance with Purchaser's schedule. 

g. Title Policy. Title Company shall be committed to provide to Purchaser, 
subject only to payment of the premium therefor, an Owner's Policy of Title Insurance (on the 
form prescribed by the State Board of Insurance of the State of Texas) issued through the Title 
Company by an underwriter acceptable to Purchaser insuring that fee title to the Property (and 
any appurtenant easements) is vested in Purchaser subject only to (i) the lien of real property 
taxes for the current year not yet due and payable (which shall be prorated as of the Closing Date 
as provided in Section 11.a hereof), and (ii) the Permitted Exceptions that were approved (or 
waived) by Purchaser as provided in Section 3 hereof; and (iii) the standard exceptions, provided 
that such standard exceptions shall be modified as follows: (A) the standard exception for 
restrictive covenants affecting the Property shall be modified to refer to only those restrictive 
covenants which have been approved or waived by Purchaser as provided in Section 3 hereof; 
(B) the standard exception for standby fees, taxes and assessments shall be modified to refer to 
standby fees, taxes and assessments for the year of the Closing and subsequent years and 
subsequent taxes and assessments for prior years; and (C) at Purchaser's sole cost and expense 
and at its option, the standard exception for any discrepancies, conflicts or shortages in area or in 
boundary lines, or any encroachments, or any overlapping of improvements shall be deleted 
except for "shortages in area". Seller shall have satisfied (or shall satisfy at the Closing from the 
Purchase Price) all Monetary Encumbrances except for prorated taxes, as required by Section 3 
hereof. 

h. Legally Subdivided Lot; Separate Tax Parcel. The Property shall have 
been established as a legally subdivided lot and a separate tax parcel. 

9. CLOSING DELIVERIES. 

Drafts of all documents to be executed and delivered at the Closing shall be prepared by 
Purchaser's counsel and submitted to Seller's counsel for review prior to the date of the Closing. 
J\t the Closing, the followinr; clocoments and items shall be delivered as inclicated helow: 

a. Seller's Deliveries. Seller shall deliver the following items to Purchaser or 
to Title Company, duly executed and acknowledged by Seller, as applicable: 

(i) Special Warranty Deed. A special warranty deed (or the 
equivalent thereof in the jurisdiction in which the Property is located) conveying to Purchaser fee 
title to the Property subject to no encumbrances or defects except for the lien of real property 
taxes for the current year prorated to the Closing Date and the Permitted Exceptions approved (or 
waived) by Purchaser as provided in Section 3 hereof. 
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(ii) FIRPTA Certificate. A certificate of nonforeign status in form 
required by federal income tax regulations and reasonably acceptable to Purchaser. In the event 
Seller does not deliver such certificate to Purchaser at the Closing, or does not otherwise 
sufficiently evidence Seller's exemption from withholding requirements, Purchaser may 
withhold such amounts as may be required under applicable law in order for Purchaser to avoid 
any liability for Seller's tax obligations. 

(iii) Authority Documents. Certificates, duly adopted resolutions, 
incumbency certificates, good standing certificates and other evidence satisfactory to Title 
Company of the authorization of the sale of the Property to Purchaser and of the authority of the 
person(s) executing and delivering documents at the Closing on behalf of Seller. 

(iv) Seller's Certificate. A certificate certifying that each and every 
warranty and representation made by Seller in this Agreement is true and correct in all material 
respects as of the Closing as if made by Seller at such time, except as shall have been disclosed 
to and waived by Purchaser in writing. 

(v) Owner's Affidavit. An affidavit in form satisfactory to Title 
Company for the issuance of the Title Policy without exception for mechanics', materialmen's or 
other statutory liens, parties in possession and other standard title exceptions. 

(vi) Quitclaim Deed. If the legal description of the Property prepared 
from the Survey differs from the legal description by which Seller acquired title to the Property 
as provided for in the Title Commitment, then Seller shall also execute and deliver to Purchaser 
at the Closing a quitclaim deed, in recordable form, conveying the Property to Purchaser using 
the Survey legal description. 

(vii) Closing Statement. An executed counterpart of the Closing 
Statement. 

(viii) Additional Documents. Copies of all other surveys, plans and 
specifications, permits and approvals and other similar documents which pertain to the Property 
and/or the Project Approvals which may be in Seller's possession or under its control. 

(ix) Miscellaneous. Such other items, documents, affidavits, real 
property transfer tax returns, legal opinions, instruments and certificates as Purchaser reasonably 
requires or as may be necessary or desirable to consummate the sale of the Property and to 
induce Title Company to issue the Title Policy, including, if applicable, documentation to 
effectuate Purchaser's 1031 exchange. 

ii) Declaration of Restrictive Covenants. The Declaration of 
Restrictive Covenants set forth in Section 5 hereof. 

iii) 380 Agreement. The 380 Agreement set forth m Section 4.b 
hereof. 
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iv) Infrastructure Participation Agreement. The Infrastructure 
Participation Agreement set forth in Section 4.b hereof. 

v) Broker's Lien Waiver Affidavit. Broker's lien waiver affidavits, 
duly executed by Brokers, in a form satisfactory to Title Company for the issuance of the Title 
Policy without exception for brokers' liens. 

b. Purchaser's Deliveries. Purchaser shall deliver at the Closing the 
Purchase Price (as adjusted pursuant to Sections 2.a and 11 hereof), an executed counterpart of 
the Closing Statement, executed counterparts of the 380 Agreement and Infrastructure 
Participation Agreement, an executed copy of any necessary real property transfer tax return, 
Purchaser's authority documents and, if applicable, documentation to effectuate Purchaser's 
1031 exchange. 

c. Closing Statement. A single, combined closing statement setting forth in 
reasonable detail the financial transaction of Seller and Purchaser contemplated by this 
Agreement, including, without limitation, the Purchase Price, all prorations, the allocation of 
costs, charges, credits and debits specified herein and the source, application and disbursement of 
all funds (the "Closing Statement"). 

d. Title Policy. Title Company shall deliver the Title Policy (or an 
irrevocable commitment to issue same) to Purchaser, in form and substance as required pursuant 
to Section 8.g hereof. 

e. Possession. Seller shall deliver full, sole, vacant and exclusive possession 
of the Property to Purchaser, subject to no tenancies, leasehold interests or other similar interests 
that are not Permitted Exceptions (as described in Section 3 hereof). 

10. TIME AND PLACE OF CLOSING. 

a. Closing Date. Subject to Section 8 of this Agreement, the closing of the 
transaction set forth in this Agreement (the "Closing") shall take place on a date (the "Closing 
Date") selected by Purchaser which is no later than fifteen ( 15) days after all the conditions in 
Sections 3 and :!: have been satisfied or waived in writing by Purchaser. If the Closing does not 
occur by the Closing Date for any reason other than default by Purchaser, the Earnest Money and 
all accrued interest thereon shall be returned to Purchaser. 

b. Closing Procedure. The Closing shall occur at the office of Title 
Company or other party mutually agreed to in wntmg by Purchaser and Seller ("Closing 
Agent"), or at such other location as the parties may select at a time selected by Purchaser. All 
documents and instruments required for the Closing shall be delivered to Closing Agent, or at 
such other location(s) as Closing Agent may select, on or before the Closing Date. Funds 
required for the Closing shall be delivered to Closing Agent by 12:00 p.m. on the Closing Date. 
Each party agrees to execute and deliver to Closing Agent closing escrow instructions to 
implement and coordinate the Closing in accordance with the terms of this Agreement. 
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c. Closing Date Extension. Notwithstanding any prov1s10n of this 
Agreement to the contrary, in the event that Purchaser is prepared to close this transaction 
pursuant to the terms of this Agreement, and if Seller has not fully performed its obligations 
hereunder, then Purchaser, in its sole and absolute discretion, and in addition to all other rights 
and remedies it may have, may, from time to time, notify Seller that Purchaser extends the 
Closing Date to such date or dates as Purchaser may elect to provide Seller with the additional 
time necessary for Seller to fully perform its obligations hereunder. In such event, Purchaser 
may defer making Purchaser's Closing deliveries (including deposit of the balance of the 
Purchase Price) pending Seller's performance. Seller's failure to fully perform by such extended 
Closing Date(s) shall constitute a default by Seller under this Agreement. 

d. Additional Documents. Seller agrees that prior to, at or after the Closing, 
for a reasonable period of time, Seller will duly execute and deliver to Purchaser any additional 
documents and instruments that Purchaser may reasonably determine are necessary in connection 
with the consummation of the purchase and sale of the Property and the development thereof as 
contemplated in this Agreement. 

11. APPORTIONMENTS AND CLOSING COSTS. 

a. Proration of Income and Expenses. The following items shall be adjusted 
or prorated between Seller and Purchaser at the Closing, in the manner set forth herein: 

b. Ad valorem and similar taxes relating to the Property ("Taxes") shall be 
prorated in accordance with this Section 11. b. Seller advises Purchaser that Seller is exempt 
from paying Taxes. The parties recognize that (A) currently the Property is not a separate tax 
parcel; and (B) Seller is a tax-exempt entity and as a result Taxes may not have been assessed 
against the Property. Seller will not be responsible for any additional taxes and interest that 
becomes, or will become, due as a penalty or otherwise because of (A) the transfer of the 
Property; or (B) a subsequent change in the use of the Property (i.e. "rollback taxes"). Purchaser 
will be responsible for payment of Purchaser's prorated share of Taxes for the current year based 
on the number of days following the Closing Date. To the extent the Property is assessed with 
other parcels of land for tax purposes ("Current Tax Parcels"), Seller and Purchaser each agree 
to cooperate and to use reasonable efforts after Closing to cause the Property to be designated a 
separate tax parcel. Until the Property is separately assessed, Seller and Purch<iser ne;ree that the 
Taxes for the Property shall be allocated as to each Current Tax Parcel such that Purchaser shall 
pay its prorata share based upon the proportion that the square footage of the Property within 
each Current Tax Parcel bears to the total acreage within such Current Tax Parcel (land only, 
excluding improvements) and Seller agrees to reasonably cooperate with Purchaser to permit 
Purchaser to timely pay Taxes on its respective portions of the Current Tax Parcels. 
PURCHASER AGREES TO ASSUME FULL RESPONSIBILITY FOR PAYMENT OF 
ANY TAXES THAT ARE PURCHASER'S RESPONSIBILITY UNDER THIS SECTION 
11.b AND PURCHASER AGREES TO HOLD SELLER HARMLESS FROM THE 
PAYMENT OF ANY SUCH TAXES, AND ANY LATE FEES OR PENALTIES DUE AS 
A RESULT OF PURCHASER'S BREACH OF ITS OBLIGATIONS TO PAY TAXES 
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UNDER THIS SECTION 11.b. The obligations, terms and conditions set out in this Section 
11.b shall survive Closing. 

(i) All unpaid charges associated with public improvement districts, 
and all other special assessments, if any, existing as of the Closing Date and affecting the 
Property, whether due and payable before or after such date and whether or not otherwise 
payable in installments, shall be paid in full by Seller in cash at the Closing to the assessing 
entity. 

(ii) All other income and operating expenses for or pertaining to the 
Property, including, without limitation, public utility charges, shall be prorated, with Seller 
responsible for payment through and including the Closing Date and Purchaser responsible for 
payment thereafter. 

c. Post-Closing Adjustments. To the extent items are prorated, adjusted, 
charged or credited at the Closing on the basis of estimates, or are not prorated, adjusted, charged 
or credited at the Closing pending actual receipt of information upon which such prorations, 
adjustments, charges and/or credits are to be based, Purchaser and Seller will, upon a proper 
accounting, pay to the other such amounts as may be necessary such that Seller will pay all 
expenses of the Property for the period on and prior to the Closing Date and all other expenses to 
be paid by Seller pursuant to this Agreement, and Purchaser will pay all expenses of the Property 
for the period after the Closing Date and all other expenses to be paid by Purchaser pursuant to 
this Agreement. If either party receives any bill or invoice which relates to the period or to an 
expense for which the other party is responsible, the receiving pmiy will refer such bill to the 
responsible party and the responsible party agrees to pay, promptly upon receipt, such portion of 
the bill or invoice as relates to the period or expense for which it is responsible. If the 
responsible party does not pay such bill in a timely manner, the receiving party may, at its 
option, pay such bill or invoice and the responsible party shall become liable to the receiving 
party for the full amount of such payment, together with interest at the rate of five percent (5%) 
per annum in excess of the Prime Rate. The "Prime Rate" shall be the rate announced as such 
from time to time by Bank of America, N.A. or its successor. If there shall be no such 
announced rate of such bank or its successor, then the Prime Rate shall be such equivalent rate as 
is charged from time to time by major money-center banks. 

d. Closing Costs. 

(i) Seller shall pay the following costs in connection with the Closing: 
(A) all real estate excise or transfer, recording, documentary stamp or similar taxes, fees or 
expenses imposed in connection with the conveyance of the Property; (B) the basic premium for 
the Title Policy for coverage in the amount of the Purchase Price (excluding fees for the 
modification of the "survey exception" or any endorsements or additional coverage requested by 
Purchaser or any amounts insured over the Purchase Price); (C) recording fees; and (D) one-half 
of Title Company's escrow fee. 
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(ii) Purchaser shall pay (A) the costs of the modification of the "survey 
exception", if desired by Purchaser, any portion of the premium for the Title Policy for coverage 
in excess of the amount of the Purchase Price and any endorsements to the Title Policy desired 
by Purchaser (except as otherwise agreed in writing by Seller in connection with curing an 
Objection); and (B) one-half of Title Company's escrow fee. 

(iii) Each party shall pay the fees of its own attorneys, accountants 
consultants, and other professionals incurred in connection with the transaction contemplated by 
this Agreement. 

12. CASUALTY LOSS AND CONDEMNATION. 

a. Casualty or Condemnation. If, prior to the Closing, all or any portion of 
the Property is damaged as the result of fire or other casualty or there is a loss or threatened loss 
of all or any portion of the Property by condemnation (a "Casualty"), Seller shall promptly 
notify Purchaser in writing of such event. Upon the occurrence of a Casualty, Purchaser, in its 
sole discretion, shall have the option to (i) accept title to the Prope1iy without any abatement of 
the Purchase Price, in which event at the Closing all of the insurance proceeds or condemnation 
awards shall be assigned by Seller to Purchaser and any monies theretofore received by Seller in 
connection with such Casualty shall be paid over to Purchaser; or (ii) terminate this Agreement, 
in which event the Earnest Money and all accrued interest thereon shall be returned to Purchaser, 
and thereafter neither party shall have any further liability to the other. 

b. Settlement. During the existence of this Agreement, Seller shall not settle 
any casualty loss claim or agree to any award or payment in condemnation or eminent domain or 
any award or payment in connection with the change in grade of any street, road, highway or 
avenue in respect of or in connection with the Property without obtaining Purchaser's prior 
written consent in each case. 

13. TERMINATION. 

If the Closing has not occurred within three years after the Effective Date for any reason 
other than a default by either Seller or Purchaser or the termination of this Agreement by either 
Seller or Purchaser pursuant to a right under this Agreement, then this Agreement will terminate 
following the date that is three years from the Effective Date upon sixty (60) days advance 
written notice of termination from one party to the other. 

14. SELLER'S REMEDY. 

SELLER AND PURCHASER AGREE THAT THE DAMAGES THAT WOULD 
BE SUFFERED BY SELLER IN THE EVENT OF A DEFAULT BY PURCHASER 
HEREUNDER WOULD BE EXTREMELY DIFFICULT OR IMPRACTICABLE TO 
ASCERTAIN, AND THAT THE EARNEST MONEY REPRESENTS THE 
REASONABLE ESTIMATE BY THE PARTIES OF THE AMOUNT OF THE 
DAMAGES THAT SELLER WOULD SUFFER BY REASON OF PURCHASER'S 
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DEFAULT. PURCHASER AND SELLER UNDERSTAND AND AGREE THAT THE 
VALUE OF THE PROPERTY IS SUBJECT TO CHANGE BY REASON OF GENERAL 
ECONOMIC CONDITIONS, THE LOCAL REAL ESTATE MARKET, THE 
AVAILABILITY OF MORTGAGE FINANCING AND OTHER FACTORS BEYOND 
THE CONTROL OF PURCHASER AND SELLER, AND THAT THE EARNEST 
MONEY IS A REASONABLE LIQUIDATED DAMAGE AMOUNT UNDER THE 
EXISTING CIRCUMSTANCES. ACCORDINGLY, IN THE EVENT OF A DEFAULT 
BY PURCHASER HEREUNDER, SELLER SHALL RECEIVE AND RETAIN THE 
EARNEST MONEY THEN HELD BY TITLE COMP ANY AS LIQUIDATED 
DAMAGES, AND NOT AS A PENAL TY OR FORFEITURE. RETENTION OF THE 
EARNEST MONEY SHALL BE SELLER'S SOLE AND EXCLUSIVE REMEDY FOR 
PURCHASER'S DEFAULT AT LAW OR IN EQUITY UNDER THIS AGREEMENT, 
SELLER HEREBY WAIVING ANY OTHER REMEDY; PROVIDED, HOWEVER, 
THIS SECTION SHALL NOT LIMIT PURCHASER'S INDEMNIFICATION 
OBLIGATIONS UNDER SECTIONS 1.d (iii) and 16.d(vi). UPON RECEIPT OF SUCH 
AMOUNT BY SELLER, THIS AGREEMENT SHALL AUTOMATICALLY 
TERMINATE AND PURCHASER AND SELLER SHALL BE RELIEVED OF ANY 
FURTHER OBLIGATIONS OR LIABILITY HEREUNDER. PURCHASER AND 
SELLER SHALL SIGN BELOW THIS PARAGRAPH INDICATING THEIR 
AGREEMENT TO THE LIQUIDATED DAMAGE CLAUSE HEREIN CONTAINED. 

In the event of Seller's breach of this Agreement, Purchaser shall have the right to pursue 
all rights and remedies now or hereafter available at law or in equity or by statute, including, 
without limitation, enforcing specific performance of this Agreement and bringing suit for 
monetary damages. Additionally, in the event of such breach by Seller and without waiving any 
other rights or remedies, Purchaser shall have the right to terminate this Agreement by notice to 
Seller, and upon such notice of termination the Earnest Money and all accrued interest thereon 
shall be returned to Purchaser. Each remedy available to Purchaser shall be cumulative and shall 
be in addition to any other remedy given under this Agreement or now or hereafter existing at 
law or in equity or by statute. Purchaser, at its option, may elect to waive the performance of any 
condition, contingency or provision in Purchaser's favor set forth in this Agreement. 

15. NOTICES. 

All notices, demands, consents, approvals and other communications (each, a "Notice") 
which are required or desired to be given by either paiiy to the other under this Agreement shall 
be in writing and shall be (a) hand delivered, (b) sent by U.S. registered or certified mail, postage 
prepaid, return receipt requested, ( c) sent by reputable overnight courier service, or ( d) 
transmitted by facsimile machine (with a copy, including the transmission sheet indicating 
successful transmission of the Notice by facsimile machine, to follow by regular mail), addressed 
to the appropriate party at its address set forth below, or at such other address as such party shall 
have last designated by Notice to the other. Notices shall be deemed given when delivered, if 
delivered by hand, by U.S. mail or by overnight courier, or at the time and on the date of 
machine transmittal, if given by facsimile. Rejection or other refusal by the addressee to accept a 
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Notice or the inability to deliver the Notice because of a changed address of which no Notice 
was given shall be deemed to be receipt of the Notice sent. Notice addresses for the parties are 
as follows: 

To Seller: 

With a copy to: 

To Purchaser: 

With a copy to: 

Natalie Ruiz, AICP I Director 
Economic Development 
City of College Station 
P.O. Box 9960 
College Station, TX 77842-9960 
Facsimile No.: 979-764-6377 

City Attorney 
City Attorney's Office 
City of College Station 
P.O. Box 9960 
1101 Texas Ave. 
College Station, TX 77842 
Facsimile No.: 979-764-3481 

Costco Wholesale Corporation 
999 Lake Drive 
Issaquah, Washington 98027 
Attention: Bruce Coffey, Corporate Counsel 
Facsimile No.: 425-313-8114 

Thompson & Knight L.L.P. 
1722 Routh Street, Suite 1500 
Dallas, Texas 75201 
Attention: Ray T. Khirallah 
Facsimile No.: 214-969-1751 

Notice may be given by counsel fur lite µarties, and such Notice shall be Jt:cmcJ given by Seller 
or Purchaser, as the case may be, for all purposes under this Agreement. 

16. MISCELLANEOUS. 

a. Entire Agreement; No Oral Modifications; Waiver. This Agreement and 
the exhibits to this Agreement constitute the final and complete agreement between the parties 
with respect to the transaction contemplated herein, and supersede all prior correspondence, 
memoranda and agreements (oral or written) between the parties relating to the subject matter 
hereof, including, without limitation, that certain letter of intent dated August 27, 2020. This 
Agreement cannot be changed or modified other than by a written agreement executed by both 
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parties. No waiver of any of the provisions of this Agreement shall constitute or be deemed to 
constitute a waiver of any other provision (whether or not similar), nor shall any waiver 
constitute a continuing waiver unless otherwise expressed or provided. 

b. Successors Bound. Subject to the restrictions on assignment contained in 
Section 17.c hereat: the provisions of this Agreement shall extend to, bind and inure to the 
benefit of the parties to this Agreement and their respective personal representatives, heirs, 
successors and assigns. 

c. Assignment. 

(i) Seller shall not assign this Agreement, or any rights or obligations 
under or relating to this Agreement, whether voluntarily, involuntarily or by operation of law, 
without the prior written consent of Purchaser, and any such purported assignment shall be void. 

(ii) Purchaser shall not assign Purchaser's interest under this 
Agreement without the prior written consent of Seller, except that Purchaser shall have the right 
to assign Purchaser's interest under this Agreement without Seller's consent to an Affiliate, so 
long as such Affiliate assumes the obligations of Purchaser under this Agreement, and provided, 
however, that Purchaser shall not be released, but shall remain liable for the performance of 
Purchaser's obligations under this Agreement. For the purpose of this Section, the sale or 
transfer of Purchaser's capital stock through a public exchange, or redemption or issuance of 
additional stock of any class shall not be deemed an assignment. 

(iii) For purposes of this Agreement, the term "Affiliate" shall mean 
(A) a subsidiary, affiliate, parent or other entity which controls, is controlled by or is under 
common control with Purchaser; (B) a successor corporation related to Purchaser by merger, 
consolidation, non-bankruptcy reorganization, or government action; (iii) a purchaser of 
substantially all of Purchaser's assets in the state where the Property is located. 

d. Closing Expenses Credit; Brokers. 

(i) Seller agrees to give Purchaser a credit against the Purchase Price 
in the amount of five percent (5%) of the Purchase Price ("Closing Expenses Credit") in 
accordance with the terms and conditions set forth in the 3 80 Agreement to be entered into by 
the parties which Purchaser may use tu pay any brokerage fee and/or other consullanl fees fur 
which Purchaser shall be solely responsible. 

(ii) Seller acknowledges that Shelby Estus Real Estate Group 
("Purchaser's Broker") has acted as Purchaser's broker in connection with this transaction. 

(iii) Seller acknowledges that Intrepid Properties, Inc./NW AP II, Inc. 
("NW AP") has provided consulting services to Purchaser. 
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(iv) Purchaser acknowledges that, as provided for in Section 253.014 
Texas Local Government Code, Seller has a licensed broker who has listed the Property on a 
multiple-listing service for a minimum of thirty (30) days. Seller shall be responsible for 
payment of all fees or other compensation owed to such licensed broker in connection with this 
transaction. 

(v) Seller and Purchaser each represent and warrant to the other that 
except as provided in this Section, no real estate agent or broker was involved in negotiating the 
transaction contemplated herein. 

(vi) In the event any claims for real estate comm1ss10ns, fees or 
compensation (collectively "Compensation") arise in connection with this transaction, the party 
so incurring or causing such claims agrees to indemnify, defend and hold harmless the other 
party from any loss or damage, including attorneys' fees, which said other party suffers because 
of said claims. 

e. Governing Law; Governing Jurisdiction. This Agreement shall be 
governed by and construed in accordance with the laws of the jurisdiction in which the Property 
is located (the "Governing Jurisdiction") applicable to agreements made or to be performed in 
such jurisdiction without regard to any conflicts of law. 

f. Electronic Signatures; Counterparts. This Agreement shall be executed 
only by a pen and ink signature, but may be delivered by facsimile or email with a pdf 
attachment of a signed counterpart. It may be signed in more than one counterpart, each of 
which shall be deemed an original, and all of which together shall constitute one and the same 
instrument. 

g. Intentionally Omitted. 

h. Severability. If any term or provision of this Agreement shall, to any 
extent, be held invalid or unenforceable, the remaining terms and provisions of this Agreement 
shall not be affected thereby, but each remaining term and provision shall be valid and enforced 
to the fullest extent permitted by law. 

i. Captions. The captions of this Agreement are inserted solely for 
convenience of reference only and do nol define, describe or limit the scope or intent of this 
Agreement or any term hereof. 

j. Construction. Seller and Purchaser acknowledge that each party and its 
counsel have reviewed and revised this Agreement and that the normal rule of construction to the 
effect that any ambiguities are to be resolved against the drafting party shall not be employed in 
the interpretation of this Agreement (including the exhibits) or any amendments hereto, and the 
same shall be construed neither for nor against Seller or Purchaser, but shall be given a 
reasonable interpretation in accordance with the plain meaning of its terms and the intent of the 
parties. 
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k. Purchaser's Approval Rights. Whenever in this Agreement Purchaser is 
deemed to disapprove of a particular matter, or a condition is deemed not to be satisfied by 
reason of Purchaser's failure to approve of the same or to acknowledge that the same is satisfied, 
Seller shall have no right to conclusively deem Purchaser to have disapproved of such matter or 
to deem such condition not satisfied, unless and until Seller gives written notice to Purchaser that 
Seller intends to deem such matter disapproved or to deem such condition not satisfied, as of the 
date which is five (5) days after Purchaser receives such notice. If Purchaser fails to approve of 
or waive the matter in question or fails to acknowledge that the condition in question is satisfied, 
as the case may be, within such five (5) day period, the matter or condition in question shall 
thereafter be conclusively deemed to be disapproved or not satisfied. 

I. Computation of Time. If the time for performance of any provision of this 
Agreement ends on a Saturday, Sunday or federal, state or legal holiday in the Governing 
Jurisdiction, then such date shall automatically be extended until 5:00 p.m. on the next day which 
is not a Saturday, Sunday or federal, state or legal holiday in the Governing Jurisdiction. 

m. Survival of Terms. The terms and provisions of this Agreement shall 
survive the Closing and shall remain in full force and effect thereafter unless otherwise 
specifically provided in this Agreement. 

n. Recitals. The recitals set forth at the beginning of this Agreement are true 
and correct, and are incorporated herein by this reference. 

o. Exhibits. All exhibits attached to this Agreement are incorporated into 
this Agreement by this reference and made a part of this Agreement as if fully set forth herein. 
The following constitute the exhibits to this Agreement: 

Exhibit A 
Exhibit B 
Exhibit C 
Exhibit D 
Exhibit E 

17. EFFECTIVE DATE. 

Legal Description of Property 
Sketch of Property and Detention Pond 
Depiction of Shared Drive 
Environmental Reports 
Restrictive Covenants 

In the event Purchaser and Seller do not sign this Agreement simultaneously, this 
Agreement shall be considered an offer made by the party first duly approving, executing and 
delivering this Agreement to the other party. In such event, said offer shall expire at 5:00 p.m. 
local time in the Governing Jurisdiction on the fourteenth (14t11) day following execution and 
delivery by the offering party, unless prior to such deadline the party to which the offer was 
made shall have delivered one copy of this Agreement, executed without change, to the party 
making the offer. If the party receiving the offer changes the terms of the offer, the original offer 
shall be deemed rejected and a new offer shall be deemed made by the party making such 
changes. The date on which this Agreement shall be effective (the "Effective Date") is the date 

32 

501724.000103 24038195.5 



upon which this Agreement is accepted without change, which date is presumed to be the later of 
the date of the formal approval of this Agreement by Seller's City Council, the date of Seller's 
execution of this Agreement as set forth following its signature set forth on this Agreement and 
the date of Purchaser's execution of this Agreement as set forth following its signature set forth 
on this Agreement. 

[Balance of this page intentionally left blank; signatures appear on the following pages.] 
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SIGNATURE PAGE 
FOR 

PROPERTY PURCHASE AGREEMENT 
BETWEEN 

THE CITY OF COLLEGE STATION, TEXAS 
AND 

COSTCO WHOLESALE CORPORATION 

IN WITNESS WHEREOF, the parties have executed this Property Purchase Agreement, 
intending to be legally bound hereby as of the Effective Date. 

SELLER: 

THE CITY OF COLLEGE STATION, TEXAS 
't 

OFORM: 

[Signatures continue on following page.] 
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SIGNATURE PAGE 
FOR 

PROPERTY PURCHASE AGREEMENT 
BETWEEN 

THE CITY OF COLLEGE STATION, TEXAS 
AND 

COSTCO WHOLESALE CORPORATION 

IN WITNESS WHEREOF, the parties have executed this Property Purchase Agreement, 
intending to be legally bound hereby as of the Effective Date. 

501 724.000103 24038195.5 

PURCHASER: 

COSTCO WHOLESALE CORPORATION, 
a Washington corporation 

l\~1 By ~~ 
\{}"' Name T>d11Ttl '1te~>ne.r 

Title c:;v P flid f4±1tl-l... 
Date: 't - / :2-- 2:( 

[Signatures continue on following page.] 
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SIGNATURE PAGE 
FOR 

PROPERTY PURCHASE AGREEMENT 
BETWEEN 

THE CITY OF COLLEGE STATION, TEXAS 
AND 

COSTCO WHOLESALE CORPORATION 

The undersigned Title Company executes this Agreement solely for the purposes of agreeing to 
act as Title Company hereunder, to hold and disburse the Earnest Money in accordance with the 
provisions of this Agreement, and otherwise to acknowledge and agree to the provisions of 
Section 2.c of this Agreement. The execution or consent of Title Company shall not be 
necessary to establish the Effective Date of this Agreement or for a written amendment or 
modification of this Agreement otherwise signed by Seller and Purchaser unless Section 2.c is 
amended or modified thereby. Any Notice to be given to Title Company under this Agreement 
shall be given at the address set forth below. 

TITLE COMPANY: 

FIRST AMERICAN TITLE INSURANCE COMPANY 

By: 
Name: 

~~~~~~~~~~~ 

Title: 
~~~~~~~~~~~~ 

First American Title Insurance Company 
Seattle National Commercial Services Division 
920 Fifth Ave., Suite 1200 
Seattle, WA 98104 
Attention: Rachel Norambuena 
Facsimile No.: 866-495-0221 

5Cll 724.000 I 03 24038195.5 
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EXHIBIT A 
TO PROPERTY PURCHASE AGREEMENT 

LEGAL DESCRIPTION OF PROPERTY 

[TO BE ATTACHED AS SOON AS SUCH LEGAL DESCRIPTION IS ESTABLISHED 
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EXHIBIT B 
TO PROPERTY PURCHASE AGREEMENT 

SKETCH OF PROPERTY AND DETENTION POND 

SITE AREA 18.67 ACRES 

BUILDING AREA 160,534 SF 

PARKING 822 STALLS 

EXHIBIT B SKETCH OF PROPERTY (f; 
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EXHIBIT C 
TO PROPERTY PURCHASE AGREEMENT 

SKETCH OF SHARED DRIVE 

SITE AREA 18.67 ACRES 

BUILDING AREA 160,534 SF 

PARKING 822 STALLS 

SHARED DRIVE 

E9!?e ; 
BUILDING 

"-EC-JU,A. 
Qffi .... TlQl.'!0\';1',Q 

EXHIBIT C SHARED DRIVE -\-
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EXHIBIT D 
TO PROPERTY PURCHASE AGREEMENT 

LIST OF ENVIRONMENTAL REPORTS 

1. Threatened & Endangered Species Evaluation - Performed by Alan Plummer Associates, 
Inc. project # 1004-007-01, dated September 24, 2018 for the 400 acre tract known as 
Midtown Business Park. 

2. Preliminary Jurisdictional Determination of Waters of the United States Performed by 
Alan Plummer Associates, Inc. dated September 24, 2018 for the 400 acre tract known as 
Midtown Business Park. 

3. Phase I Environmental Site Assessment - Performed by Alan Plummer Associates, Inc. 
dated September 24, 2018 for the 400 acre tract known as Midtown Business Park. 

4. Jurisdictional Determination Letter by the Department of the Army, Project Number 
SWF-2018-00407 signed by Chief Stephen L. Brooks, Regulatory Division and dated 
May 28, 2019 for the 400 acre tract known as Midtown Business Park. 
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EXHIBIT E 
TO PROPERTY PURCHASE AGREEMENT 

RESTRICTIVE COVENANTS 

Exclusive Use Provision. Subject to the exclusion described below for a Costco Facility or 
Business (as defined below), Seller hereby covenants and agrees for itself and Seller's Entities 
(as defined below) that: 

(a) No portion of any Restricted Property (as defined below) shall be used or 
operated: (i) as a wholesale or retail general merchandise facility that has a merchandising 
concept based upon a relatively limited number of stock keeping units in a large number of 
product categories (the "Merchandising Concept"); (ii) as a grocery store or supermarket, 
including, without limitation, a grocery store or supermarket that forms a part of or is otherwise 
integrated into a larger retail store, such as the business concepts commonly referred to as a 
"supercenter" or "hypermarket" (a "Grocer"); (iii) as a wholesale or retail establishment selling 
wine, beer, spirits or other alcoholic beverages intended for off-premises consumption (a 
"Alcoholic Beverage Retailer"); (iv) as a "Wal-Mart" store or "Wal-Mart Supercenter" or any 
other store operated under the "Wal-Mart" brand (a "Wal-Mart"); or (v) to support a facility 
operating under the Merchandising Concept, as a Grocer, as an Alcoholic Beverage Retailer or as 
a Wal-Mart (i.e., for parking or other necessary improvements for such a facility). The 
Merchandising Concept restriction includes, but shall not be limited to: (vi) any business that 
operates as a warehouse club; (vii) any business operated under the tradenames of Sam's, BJ's, 
Price Smart, Jetro or Smart and Final; and (viii) any business similar to those operated under the 
tradenames Costco, Sam's, BJ's, Price Smart, Jetro or Smart and Final. The Merchandising 
Concept restriction does not prohibit any of the following uses on any Restricted Property: (ix) a 
specialty retail store that primarily sells goods in a few specific product categories, such as pet 
food, sporting goods, office supplies, home goods, home improvements, books, toys, party 
supplies, craft supplies, apparel, shoes, furniture, appliances or electronics; or (x) a traditional 
department store, discount department store or junior department store, such as Kohl's, Target or 
K Mart. 

(b) No portion of the Restricted Property shall be used or operated as a car wash, 
motor vehicle fuel or service station, or motor vehicle tire sales, service or installation facility; 
provided that any motor vehicle tire sales, service or installation facility that is operated by and 
in connection with a general merchandise retail store or a traditional department store shall not 
be prohibited by this restriction. 

(c) Notwithstanding anything to the contrary contained herein, in no event shall any 
of the prohibitions set forth in paragraphs (a) or (b) above prohibit the Property or the Restricted 
Property from being used for or as a Costco Facility or Business. 

( d) As used herein, the following terms shall have the following meaning: 
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(i) "Restricted Property" shall mean any commercially zoned 
property of ten (10) acres in size or greater and available for private development within two (2) 
miles in any direction from the exterior boundaries of the Property that is currently or in the 
future owned by Seller or Seller's Entities. 

(ii) "Seller's Entities" means Seller and any subsidiary, affiliate, 
parent or other entity that controls, is controlled by, or is under common control with Seller. 

(iii) "Costco Facility or Business" shall mean any facility or business 
owned, leased, franchised, managed, operated or controlled by Costco Wholesale Corporation or 
by any Affiliate of Costco Wholesale Corporation, including, without limitation, a Costco 
Wholesale warehouse club, Costco Wholesale business center, or any of the constituent or 
ancillary uses associated therewith. A Costco Facility or Business shall also include a facility or 
business that is owned or operated by a person or entity other than Costco Wholesale 
Corporation, or any Affiliate of Costco Wholesale Corporation, but which facility or business is 
intended to be included as part of or otherwise integrated into a Costco Facility or Business, such 
as leased or licensed departments, or co-branded or ancillary uses. 

(e) These restrictive covenants shall run with the title to the Restricted 
Property and shall be binding upon successors and assigns of Seller and the applicable Seller 
Entities with respect to the Restricted Property. Notwithstanding the foregoing, if once the 
Project (as defined in the 380 Agreement) is constructed and begins operation on the Property, 
the Owner (or lessee) of the Property fails to operate a Costco Facility or Business on the 
Property for more than 365 consecutive days (excluding periods of Permitted Closure), then any 
Owner of the Restricted Property shall have the right to send written notice to the then Owner of 
the Property that the restrictive covenants will terminate unless a Costco Facility or Business is 
reopened on the Property and if the then Owner (or lessee) of the Property fails to reopen and 
operate a Costco Facility or Business on the Property within 180 days after receipt of such 
written notice, then these restrictive covenants shall terminate on the date that is 181 days after 
such written notice and thereafter be of no further force or effect. The term "Permitted 
Closure" shall mean any period of time during which a Costco Facility or Business on the 
Property is closed for reasons due to fire, earthquake, flood or other casualty, condemnation or 
other exercise by a governmental authority of the power of eminent domain, repairs, renovations, 
alterations or modifications made with the intention of recommencing operations, or for causes 
of force majeure, pandemic, governmental shutdown, act of war, terrorism or other cause beyond 
the reasonable control of then Owner (or lessee) of the Property. 

(f) Purchaser shall have the right to record a document containing these 
restrictive covenants against the Restricted Property (whether currently owned or acquired after 
the date of the Purchase Agreement by Seller or any other of Seller's Entities) and Seller (or 
other Seller's Entities, as applicable) shall cooperate with Purchaser in recording such document. 
Accordingly, at the Closing, Seller covenants to execute and deliver to Purchaser a document, in 
recordable form mutually agreed to between Seller and Purchaser during the Feasibility Period, 
setting forth these restrictive covenants, which shall be recorded at Closing by Purchaser against 
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the Restricted Property. During the Feasibility Period, Seller covenants to provide Purchaser 
with a list of the Restricted Property. Seller further agrees to update the list of Restricted 
Property owned by Seller Entities from time to time and to promptly record these restrictive 
covenants against such Restricted Property promptly upon the acquisition of the same by a Seller 
Entity. 

(g) Seller, on its own behalf and on behalf of each of Seller's Entities, 
acknowledges that the breach of the foregoing restrictive covenants may cause immediate and 
irreparable harm for which damages are not an adequate remedy and that, to protect against such 
harm, Purchaser may seek and obtain from a court of competent jurisdiction the issuance of a 
restraining order or injunction to prohibit any actual or threatened breach. Such an action for a 
restraining order or injunction is in addition to and does not limit any and all other remedies 
provided by law or equity. 
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