INTERLOCAL AND FUNDING AGREEMENT FOR THE MAINTENANCE OF
ROADS

)

THE STATE OF TEXAS §
§
COUNTY OF BRAZOS §

"THIS INTERLOCAL AND FUNDING AGREEMENT FOR THE

MAINTENANCE OF ROADS (the “Agreement”) i3 made and entered into by and
arhong BRAZOS COUNTY, a palitical subdivision of the State of Texas (the “County”),
BRAZOS COUNTY MUNICIPAL UTILITY DISTRICT NO. 1, a political subdivision of
the Staté of Texas opérating as a municipal utility district (the “District”), and Southern
Pointe LLC, a Texas limited liability company (the “Developer”). The County, the
District and the Developer may heéreinaftér collectively be referréd to'as theé parties,

RECITALS
WHEREAS; the Distiict liés within Brazos Goiinty, Tekas;
WHEREAS, the Developer'is developing land within the District;
WHEREAS; the District will Be a mixed use community, primarily residential, in
the uniricorporated atea of the County, with foads coristricted to the standards of the
City of College Station;

WHEREAS, the Cotnty owns or will own all publié roads within the boundaries
of the District (the “Roads”);

WHEREAS, in consideration of the Courity’s acceptance of -all public roads

within the District for ownership, operr;n‘.r.m‘1Jr and maintenance, the'County, Developer
and the District desive to enter into an interlocal and funding agreement providing for.

the care and maintenance by the District and/ or the Developer of the, Corinty’s roads
lying within the District’s boundaries. :

AHGREEMENT

NOW THEREFORE, in consideration of the foregoing premises and mutyal
covénants and agreements expressed herein,_:the par"ties hereby agree as follows:

OWNERSHIP AND MAINTENANCE OF THE ROADS

1.1; Cenétrﬁut_iem Owrieiship and: Control, The District and/or e Developer shall
construct.or i 1mpr0ve new o exxstmg roads to serve the District pursuant £0-a traffic
impact analysi§ prepared by.a qitalifiéd engineer, and in proportion to such traffic
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generated by the District, as required by agreements with the City of College Station
(the “City”). The District and/or Developer will work with the County so thatroads
adjacerit to and servicing the District are improved to-accommodate development
genérated by the District in accorddnce with thén clurent traffic impact
analysis, The Developer agiées to enter into any #odd development agréements with

the County as might, be mecessary to accomplish the improvement of said. roads

adjacent o and servicing the District in accordance with such trafficimpact analysis,
The District and/or Developer shall constuct such Roads to standards required by
agreements with the City. Subject to such standards, the.County accepts.or will
accept the Roads covered by this Agreement into the County’s system.of roads. The

County will accept the Roads after submission by the District engineer of a

certificate of completion of construction of the Road which will include an affidavit
of all bills paid, -assignment of all warranties, and a contractor’s performance and

maintenance bond, After acceptaricé, the Roads will be publi¢ roads, and the

general piiblic will have the same access as'other'Coimnty roadways.

1.2/ tsanes The Parties agree thatthe Developer and/or District shall pexform
all ‘maintehance (thé “Maintenance”) on- the Roads at least to ‘a standard of
similar types of roads in the City. The District and/or Developer will follow all
standard District procedures and state law, including competitive bidding
requirements, if any, in performing all necessary repairs and maintenance on the
Roads. ' '

sHasnk of Mamieiiied. 0h#s.  The Developer and/or District will be

costs either; thirough -laﬂ\{ances by the Developer of through other legally
available revenues. ‘The Developer and/or District agrees 1 include in the
construction contract of any Road a maintenance bond from a“surety that is
licensed to do business in-Texas, meets all applicable regulatory criferia and'in

which the surety guaranitees the contractual Road maintenance obligations of the
Developer and/or District fo the County as compensation if the District and/or

Devréloper dogs not fulfill:its obligations. The Developer and/or District agrees
to keep in place 4 maintenance bond in a commercially reasonable amount or
some other form of gusrantee generally accepted by the County until the earlier

of such time as (1) said Road of portionisf.the Road has been annexed into the-

City of College Station or (2) the District méinfains a segtegated District account

from legally available funds (including bond proceeds) for road maintentance,of
said .Roads ( ‘the “Road -Maintenance Fuind”) iri ait amcunt that is gerierally

accepted and reasonable for. similartypes.of roads in'the Brazos County-area for

annual maintenance costs of the Roads. If the District elects fo create a Road,

Malntériance Fund in lieu of a maintenance bond pursuant to this Section 1.3, the
Distiict will enfer intd 4h ésérow agréément sybstantially. in the form attached
heteto.as Exhibit “A”. 'Thé tarrs of:the escrow agreement will provide that the
County may “access the Road Maintenante Furid.ini the evint ‘that the District

W
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does not :perform Maintenance on the Roads pursuant, to this Agreement and
only after the County Has giver thé. District notice and opporturiity to cure

pursuant to Section 2.6 below. The District agrées to provide the Courity auditor
an accounting of the Road Maintenance Fund on an annuel basis or.any time
upon request.

2.1

2 .2";,-“

2.3.

24,

2.5

ARTICIETWO, |
GENERAL PROVISIONS

2] éi*atfoﬁ The patties agree with each other in.good faith at.all times
to effectuate the purposes and intent of this Agreement.

Diieriinsteumisnts, Werons, The parties heteto agree. that they will take

such other and further actions and execute such other 'and further'

consents, authorlzauons, instruments or' documents ‘as ate necessary -or
incidenital toeffectuate the purposes of this Agreement.

I"avrm___t from Current Heyenues: A governmental entity required fo
make payment ‘hereunder shall provide for payment of same from-current
reventes of othér funds of said party lawfully available for this purpose,

City of College,Station, Texas, anhexes the District,

Notice, Any iriotice’ required or permitted to be delivered under-'this
Agreenient shall be deeined received oni the earliei of () actual yeceipt by
mail, Pederal Express aor otheét’ overnight delivery service, ‘telecopy, of
hand delivery, or (i) three busmess days after being sent by United States
mail, postage prepald certified mail, Teturn receipt requested, addressed
to the County.or the District.

Addresses for hotice shall be as follows:

County: Brazos County
300 E. 26th Street, Suite 325
Bryan, Texas 77803
Attn: County Judge
With copy to: County Attorney

District: Brazos Copmty Murieipal Utility Disteict No: 1
¢/ o Allen Boone Humphries:Robinsen LLE
3200 Southwest Freeway, Suite 2600
Houston, T}( '7?027
" Afin: Steve Robinson

3-

Ferin: Ainexa tm, ‘This Agreement shall remain in effect for so long as.
the District remains.in existence and shall terminate at such tiine as the-




2.6.

2.7

2.8.

2.9.
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District’s Bookkeeper; F. Matuska Inc,
4600 Highway 6 North, Suite 315
Houston, TX 77084
Attn: Rose Montalbano

Developer: Southern Pointe, LEC,,
17777 Texas Highway 6 South
College Statioh, TX 77845
Attny William R, Mather
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fo perform ot observe any of the terms and ‘conditions of this Agreement
required to be performed ot obsetved by that party. The party alleging the
défaulit wil] give the othér party Written hotice of the default, If the partyin

default fails to cure the defailt-within gixty (60) businesé days of the date of
the riotice (and an additional reasonable time aftér such recgipt if (A) such

failure cannot bé curéd within siichsixty (60) bitsiness day pétiod, and (B) the
party in ‘default commerices curing :such’ failiire within such sixty (60)
business day ‘period and thereafter diligently pursues the curing: of stch
failures), the party giving the notice may. pursue any remedies permitted by

law including filing suit in a court of competent furisdiction in Brazos

Coiinty, Texas, and seeking specific performance of ‘the terms of the
Agregmerit. In addition to any other remedies permitted by law, in the-event
of a failure of the District.or Developer to perform Maintenance;of the Roads
as required by this Agréernent, and after the réquisite notice and opporfunity
to:cure, the County may present a demand for funds for Road Mainténance to
the Bscrow Agentpursuant to the terms of the Escrow. Agreement, the form
of which is atfached hereto as “Exhibit A”,

Briire Apieeingnt.  This - Agreement contains the entire agreement of the

parties and supersedes all prior and contemporaneous undetstandings or-
tepresentations, whether oral or written, respecting. the subject matterhereof,

I R

erifs, Any amendment to the -Agreement must be writing and

i

signed by the authorized representatives of all parties:

is entered, nto putsuant to the authority of Texas law, including, without
liinitation, the authotity conferred in V.T.C:A. . Govt Code, Chapter 751, et.
seq. V.T.C:A. Watet Code, Section 49.213: In the event of any conflict
between the: provisioris of this Agreement and the provisions of -any other
agreemient efitered Into by @hd between the partids, the provisions of this

Agreement shall prevail with respect to the subject mattei hereof. ‘Excépt:as:

set forth above, this ﬁigfeé'ment- shall not be construed so as to 'mddif:y,

i

Remedies; Notice of Default, Default by a party shall eccur if the party fails

tnferpretationiind fulligelly. The parties acknowledge that this Agreement.
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210,

211

212,

213,

2.14.

2.15.

2.16.

2.17.

218,

637838,

supplement or otherwise alter the provisions of any other agreement entered

into by and between the County, the Developer and the District.

Agreement either in whole or in part without wtitten consent by all parties.

WolThitrd Party. Beneficlartes. Except as expressly provided above, nothing
herein shall be consttued to confer upon any person other-than the parties
hereto any rights, benefits or remedies urider or by reason of this Agreement,

N6 Joint . Venfiiié, Partnership,.Agency: This Agreement shall not be
construed in any form 6 manner to establish a parmershlp, joint venture or
agency, expréss or implied, or any employer-employee or borrowed sefvant
relationship by and among the parties heretol

Résnﬁf}ﬁtﬁﬂfﬁés for Manner and Means Bf Peifoiings, The. District is
performing all its duties to this Agreement as an mdependent contractor. The:

District shall have the exclusive authority and regponsibility for determining

the manner, and means of performance under this Agreement and for
selecting and supervising the persons who perform the work, The County
shall only have the authority to approve or reject the outcome of the District’s
efforts. Accordingly,the County.shall not have any hablhty for intentional or
negligerit torts, comimitted by the Diatrict or ifs agents in connection with the
work conténiplated by this Agreement.

Applicibie hats. This Agreement shall be governed by and construed in
accordancé with the laws of the State'of Texas.

Venue, Venue for any suit-arising under this Agreement shall be Brazos
County, Téxas,

s

Dplese Biphuly This Agreement may be .executed in one or more
duplicate odriginials, each of equal dignity.

Effe&ﬂv%@ate This Agreement shall be effective on the later of the dates this
Agreement is executed by the atithorized representative of both parties,

Warranty. By execution of this Agreemerit, the County, the Developer.and.

the District warrant that the duties accorded hetein are within their respective
powers and authority,

[THE BALANCE OF THIS PAGE IS INTENTIONALLY LEFT BLANK]

entt, No party may assign its rights and obligations under the
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th
EXBECUTED as of this ] day of .

EXECUTED as of this ___day ofsguseee,

Mlﬂ%m& by the COUNTY.

O T

Tifle: Counttd . udoe.
- )

s 2016, by the DISTRICT;,

BRAZOS COUNTY MUNICIPAL UTILITY
DISTRICTNO. 1t o
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HXECUTED, as of iy 15 dayof Jkpmnslovss
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EXHIBIT A
FORM OF ESCROW AGREEMENT

This Escrow Agteement is entered into as of, of ,20____;by
and between BRAZOS COUNTY MUNICIPAL UTILITY DISTRICT NUMBER 1,
a conservation and reclamation district and a pohtlcal subdivision of the State of
Texas (hereinafter called "District"), and .., s (the "Bscrow Agent”)

The District and Brazos County (the ”County”) ehtered irto an \ Triterlocal
Agreerent For the Maintenahce of Roads dated December , 2016 (the
“ Agreement”) for the purposes of providing for the ownershlp, aperation and
maintenance of roads within the Dlstrlct, and

The County agréed to accept all public roads within the District into the
County road system and the District agreed to pay for the cost of maintaining
such roads;and

The Agregiment requires that the District may either keep a maintenance
bond in place or maintain a segregated District account from legally available
funds referred fo in the Agreement as the Road Maintenance Fund to fulfill its
obligations iinder the Agreement; and

To carry out the directives of the Agreement, the Road Maintenance Fund

is hereby placed by’ the District in escrow (the “Escrowed Funds”), and the

Escrow Agent is only authorized to release the Escrowed Funds as herein
directed; Now, Therefore,

FOR AND IN CON_SIDERATION OF THE PREMISES, the District and the
Hscrow Agent agree ag follows:

Section’ 1: Thé District will depdsit intd the Bscrdwed Funds guch
amounts as described in the Agreement to be placed into escrow by the BEscrow
Agent into a segregated account (the “Bscrow Account”):

Section 2: The Hscrowed ‘Funds, excludlng any. ixiterest eamihgs thereor,

(1) Upon -presentatiori by the District’s bookkeeper -of a construction
contract, pay estimate or work proposal for maintendnce or repair” of
roads within the District; or
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(2) Upon presenta.ﬂon by the County’s auditor of a construction contract,
pay estirhate or work proposal for maintenance or repair of roads
within the District; or

(3) Upon presentation of a District resolition with acknowledgement by
the County anditor that funds in'thé Road Maintenance Fund are no
longer required to be escrowed and may be released to the District for
any public purpose,

Section 3; The Escrowed Funds shall be held by the Bscrow Agent in
investments authorized and secured in accordance with the District's investment
policy and state law.

Bédtioh 4, The Escrow Agent will keep complete:and correct books of
records and accounts relating to. the receétpts, disbursemerits, allocations and
application of the maongy dep081ted to the Bscrow Accounit, and investments of
the Escrow Account and ali; proceeds thereof. ‘The records shall be available for
mspectlon at reasonablé hours.anid undér reasonable coiiditions by the District
and the County.

Becfion 5, This Agreement shall be governed excluswely by the applicable
laws of the State of Texas. Venue for disputes shall be in Brazos County, Texas.

jar

~ Section.6, No modification or amendment of this Agreement shall be
valid unless the sanie is in writing and is signed by thé District and County and
consetited to by the Escrow Agent.

E"e&een ? If ahy terth; covenant, condition or prov1s10n of this Agreement
is held by a court of competent ]urlsdwtlon 1o be mvahd void or unenforceable,
the remainder of the provisions shall remain in full force and ‘effect and shall'in
no way be affected, impaired or invalidated thereby.

6N 8. The Hscrow Agent shall be entitled to compensation for its
services as s’cated in the'fee schedule agreed to by the Escrow Agent.and the
District from time to time, which cothpensation shall bé paid by the District but
may not be paid diréctly from the Bsctow Aécount.

silion 8. The Escrow Agent shall be authorized to-adcept and rély tpon
the certifications-and documents furnished to-the Hscrow Ageni: by the: District or
the County and shall not be liable for the payment of any funds made in reliance

in good faith upon such-certifications or other docurments or- approvals, as herein
recited.
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Sectlgn 10; This Bscrow ‘Agreement shall expire upon final transfer of the
funds in-the Escrow Account to the District or upon annexation of the District by

the City.of Collége Station.

the dafe and year first written in this Bscrow Agreement

‘Secretary, Board of Directors

(SEAL)

ATTESTY

Name;

Titley
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BRAZ(QS COUNTY MUNICIPAL
UTILITY DISTRICTNUMBER 1

Pre51dent Board of Directors

ESCROW AGENT

Narne::_
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